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TO THE 


Earl of Midleton, 


Myr Lox, | 


HE Natural way of Learn- 
ing all Arts and Sciences, 1s 
to know firſt, The Terms 

uſed in them, and the Principles 

pon which they are founded, with 


the Orgins of the one, and the Rea- 


ſons of the other. A Collection of 
theſe Terms and Principles, is in 


| Lawcalled Inflituttons ; and the Na- 


tural and Eaſy way of Writing 
theſe, is by going from the Nrſt 


Principle to a Second, and from that 


to a Third. The admir'd Method 
A 2 of 


Epiſtle Dedicatory, * 
of Euclid in his Elements, though 
much neglected by all who have 


written Inſtituttons of Law; in which 
not only many Things unneceflary | 


are inſerted, as almoſt all the third 
Book of Juſtimuan's Inſtitutions ; the 
Differences betwixt the Sabiniani 


and Proculian,, &c. Many Funda- 
mental Titles are omitted, as all the | 
Matter of Reſtitutiuns: And many 
Things are Taught in the Firſt 
Book, which cannot be Underſtood | 


till the Fourth be read. 

I have therefore in theſe my In- 
ſtitutions, treated of nothing ſave 
Terms and Principles, leaving out 
nothing that is neceſſary, and inſert- 


ing nothing that is controverred : In 
all which 1 have proceeded, build- 
ye always one Principle upon ano- 


ther, and exprefling every thing in 


the Terms of the Czvil Law, or in 


the | 


a: tek... A+. ant ade ea a ot ws , , fa acc oa a. a 


Epiſtle Dedicatory. 

the Stile of Ours reſpectively: So 
> | that if any Man underſtand fully 

this Little Book, Natural Reaſon 
and Thinking, will eaſily ſupply 
much of what is diffuſed through 
Our many Volumes of Treatiſes and 
Deciſions; whereas the Studying 
thoſe, would not in many Vears give 
a true Idea of Our Law, and does 


rather Diſtract than Inſtruct. And 


1 have often obſerved, That moe 
| Lawyers are Ignorant for not under- 
ſtanding the Firſt Principles, than 
for not having read many Books; 
as it is not much Riding, but Ri- 
ding in the Known Road, which 
brings a Man to his Lodging ſoon, 
and ſecurely. 


My Lord, You obſerv'd very juſt- 

ly to me, That Inſtitutions are a 
rrammar ; And therefore (which is 
e 


Epiſile Dedicatory. 


a great Encouragement to all Read- | 
ers of Inſtitutions) they who under- 


ſtand the Inſtitutions of any one Na- | 


tion, will ſoon learn the Law of any 
other : For though Terms, Forms 
and Cuſtoms differ ; yet the great 


Principles of Juſtice and Equity are 
the ſame in all Nations. I ſend | 


mine therefore to Tour Lordſhip, not 
becauſe You need them, but that 
You may judge, if my Inſtitutions 


will be able to juſtify Your Parallel : | 


Nor find I greater Reaſon for chang- 
ing my Patron in this Second Edi- 
tion, than for changing the Princi- 
ples laid down in the Inſtuutons, 
which I formerly preſented to You. 


Nec Phæbo gratior ulla eſt, 


| 


F 


| 


Quam ſibi que Vari præſcripſit pagina nomen. z 
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Book-Seller 
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EA D ER. 


HAT this new Edition of theſe Ele- 
ments of the Scots Law might be the 

more uſeful, I prevailed with Mr. Wil- 
| lam Forbes Advocate, not only to Reviſe the 
Lord Whitlaw's ſbort Marginal Notes, and 
to draw up the choiceſt of em by way of Ap» 
| pendix: But alſo to add ſome others; to ex- 
| | plain things not ſo clearly expreſs#d in the In- 
ſtitutions; to Correct ſome of the Citations 
- | that have been alwiſe hitherto wrong Print; 


” Wn TY. TY A TY. 9 


and to ſet down the Innovations in the Scots 
Law ſince the Author's time. Which T hope 

will not be wnacceptable; ſince the Reader may 
A 7 the Book with, or without the Notes, 4s 
be thinks fit. 


. 


Act of Her Majeſty's Secret C owncil. 


; T Edinburgh the fourteenth day of Janudry One Thouſand Seven Hund- 


red and three Years. Anent the Petition, given in to the Lords of Her 
azeſty's Frivy Council, by Jn Vallange Bock-ſeller Burges of Edinburgh, | 
ſhewing, Tt at by an A& of their Lurdihips in March 1684, in favoqm of >ir | 

George Mac tend ie of Ryſchaugh, Advocate to King Charles II. It was ordered, 
That none mould Reprint or Import into this Kingdom rhe Book Entituled, | 

Tie lad tut ion of the Law of Scutiand by Sir George Mackenzie of Roſebaugh, for 
the ſpace of 19 Years affer the date of the ſaid Act, without the Confenr of the © 
Author, under the pain of Confiſcation of the whole Copies, and further 
: 
« 


as the Council ſhould think fir: Which Act and Privilege was 

y the ſaid Sir Gecrge aſügned to Thomas Brown Book-ſeller in Edinburgh, and 

transferred to the Peritioner pon che is of Oftobey laſt. And ſe the rime, 
mentioned in their Lordſhi rivilege, is nor expired, and that their Petiti- 
oner is about ro Reprint the ſaid Book, and therefore humbly craving their 
Lordſhips, to prorogate the Goon, contarned in their former Act, i9 Years 
longer, and to continue the Privilege aud Prohibition during that time, and 
for that effect ro ordain, That none ſhould 8 or Import into this Ring- 
dom rhe foreſaid Instit utions if the Law of Scotland for the ſpace of 
without their Pecitioner's Conſent, under the pain of Confiſcation of the whole 
Copies, and further puniſhment as the Council ſhall think fit, as the ſaid Pe- | 
tition bears. The L of Her Majeity*s Privy Council, having conſidered *' 
the above Petition, gen in to them by bn Vallange Book-ſcllar Burges ot 
— b, and the ſameuybeing read in their preſence, The ſaids Lords do 

by Prorogate the ſpace contained in a former Act, for — a Book, | 
Entituled In/t/tutrons cf the Law of Scotland by Sir George Mackenzie of Keſebavgh , 

* &ranted by the ſaids Lords of Frivy Council, to the ſaid Sir Geerge Mackenzie, ; 
of the dare the 18ch day of March 1684 years, and afligned by him to Themas 
Neun Bock-ſcller in Ed nburgh,and transferred by him to the Petitioner, aud that 
for rhe time and ſpace of 9 Y ears longer, after expiring ot the Years mentioned 
In the former Ac, with you to the aid fern Vallenge only, to Print rhe ſaid 
Book, during the ſpace foreſaid, And Diſc any Perſon to Print, r | 
or Import into this Kingdom. the ſaid Book, Entituled, The —— · 

Yeu $cgtland by Sir George Mackenzie ot Reſebaugh, for the ſaid ſpace of Nine 


* 


- ter the expiring of _ Years 1 — in che py — — — | 
inoner's conſent, under the pain of ation of the w les, an 
a turther punillcd, as the Lords of Her Majeſty's Privy Council Pall chink 


Extrafted by me Z 
Gilbert Ellis | 
Cls. Sti. Ci. 
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Inſtitutions 
Of the LAW of 


SCOTLAND. 
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TITLE I 
Of Laws in G eneral. 


US TIC E, 3 a conſt ant and perpetual Juſtice. 
Will, and Inclinat ion to give every Man | 
what is due to him. 

LAW, is the Science which teacheth Law- 
us wow ns 3 + 
is Law, in a large Acceptation, is n;yifion 
divided into the Law of rs. Law of 7 
Nations, and the Civil and Municipal Law 
of each particular Cy | 1 
| c 


2 Of Laws in general. 


Book 1. The Lawof Nature comprehends thoſe 

WY WV Diftates which Nature hath taught all 
living Creatures, Inſtances whereof are 
Self-defence, Education of Children; and 
generally, all thoſe common Principles, 
which are common to Man and Beaſts, 
and this is rather innate, inſtinct, than po- 
fitive Law. | 

Law of The Law of Nations is peculiar to 

Nations. Afankind only, dictated by right Reaſon, 
and is divided into the Original and pri- 
mary Law of Nature, K 


ows from 
the iu and pureſt Principles of right Rea- 
ſon; ſuch as Reverence to GOD, Reſpett 
to our Country, and Parents. And the 
ſecondary, and conſequential Law of Na- 
ture, conſiſting of theſe general Conclu- 
ſions, in —— erdinarly all Nations a- 
-.gree, and Which they draw by way of 
neceſſary Conſequence, from thoſe firſt 
Principles. And under this part of the 
Law of Nations, are comprehended, the 
Obligations ariling from Promiſes, or Con- 
tracts; the Liberties of Commerce; the 
Ranſoming of Priſoners, Security of Ambaſ- 
ſadors, and the like. 

Civil, or Municipal Laws, are the par- 
ticular Laws and Cuſtoms of every Nati- 
on, or People, who are under one Sove- 
reign Power, | 
Roman The Romans having ſtudied with great 
Law. exactneſs the Principles of Equity and 

Juſtice, their Emperor Juſtinian did cauſe 
digeſt all their Laws into one Body, 
wurch is now called by moſt polite Na- 

: tious 


Munici- 
pal Law. 


Of Laws in general. 3 

tions ( for its Excellency ) the Civil Lam; Tit. I. 
and as this Civil Law is much reſpected 920 
generally, ſo it has great Influence in 
Scotland, except where our own expreſs 
Laws or Cuftoms have' receded from 
* it. And by the Common Law in our , La 
Acts of Parliament f is meant the Civil pat. 2 ® 
Law of the Romans Ad 79. 

The Popes of Rome, in Imitation of K. J. 6. 
the Civil Law, made a Body of Law of Par. 8. 
their own, which becauſe Ecclefiaftick Act 131. 
Laws are called Canons, it was called The + K. Ja. 
Canon Lam and though it has here 4 Par. 4. 
no poſitive Authority, as being compiled AQ 51. 
by private Perſons at the deſire of the 12 
opes, eſpecially ſince etormation; 
yet our Fccleſaftick Rights, were ſettled TY —4 
thereby before the Reformation : And be- Par. 5. 
cauſe many things in that Lew, were Ad 22, 
founded upon material Juſtice, and exact- K. Ja. 6. 
ly calculated for all Church-men ; there- Par: 1 
ore that Law is yet much reſpected a+ Att 31. 
mong us, „ in what relates to * Canon 
Conſcience and Ecclefiaftick Rights. Ua. 

Our Municipal Law of Scotland, is 
made up partly of our written, and part- Munici- 
ly of our wmwrittes Law: Our written palLawof 
Law, comprehends, Firſt, our Staturory 4nd. 
Law, which conſiſts of our Statut es or 45 
of Parliament. Secundo, The Alls of Se- Acts of 
derunt, which are Statutes made by the Parlia- 
Lords of Seffion, by vertue of a parti- =— 
cular Att of Parliament, * tanpowering 5. 1 
| them to make ſuch Conſtitutions as they K. Ia. 5. 
Hall think fit, for ordering the pr ocedure Par 7. 


4 Of Lwas in General. 


Book I. and * of adminiſtrat ing Fuſtice, and 
WY V theſe are called Acts of Sederunt; be- 
cauſe they are made by the Lords ſtring 
in Judgement, but are not properly Laws, 
the Legiſlative Power being the King's 
Prerogative. Tertio, The Books of Re- 
giam Majeftatem, Which are generall 
Regiam looked upon as a part of our Law ; whic 
Majefta- with the lege: Burgorum, and the o- 
tem. ther Tractates joined by Steen to them, 
are called the Old Books of our Law, by 
*K. Ja. many expreſs Acts of Parliament *. 
1. Par. 3. Though the Books of Regiam Majeftatem, 
Act 54, were originally but the Works of one 
R, Ja, 3- private Lawier, writing by way of Inſti- 


= : * tution, and are now very much abroga- 


ted by Cuſtom. 
Unwrit. Ovurunwritten Law, comprehends the 
ten Law, conſtant Tratt of Deciſions, paſt by the 
Lords of Seſſion, which is conſidered as 
Law; the Lords reſpecting very much 
their own” Deciſions; and though they 
may, yet they uſe not to recede from 
them, except upon Grave Conſiderations. 
Secundo, our Ancient Cuſtoms, make up 
rt of aur Unwritten Law, which have 
univerſally received among us. The 
tacite Conſent of King and People, ope- 
rating.as much in theſe as their expreſs 
concourſe does in making Laws: And 
ſuch is the Force of Cuſtom or Conlue- 
rude, that if a Statute after long ſtan- 
ding, has never been in obſervance, or ha- 
ving been, has run in deſuetude, Conſue- 
txdezprevails over the Statute till it be re- 


newed 


kk. win 3 


Of Laws in General. „ 


newed either by a ſucceeding Parliament, Tit. I. 
or by a Proclamation from the Council: 

For though the Council cannot make 
Laws, yet they may revive them. : 
Some Laws are called Declaratory, be- Declara- 

cauſe they do not introduce any new Lam; tor). Laws 
But declare what formerly was Lam; 
and theſe may loo backward (that is to 
ſay ) Caſes even prior to the Statute muft 
be regulated by them; though generally 
Laws look foreward, and regulat only fy- 
ture Caſes, ; 
Laws ſhould Command not Perſwade; 
and though the Rubrick (or Title) a 
Narrative of the Statute, may direct a 
doubting Judge, yet if the Statutory 
words be clear, they ſhould be followed 
in all Caſes. 
All Laws ſhould be ſo interpreted, as 
to evite Abſardities, and as may belt a- 
gree with the Mind of the Legi/lator and 
Analogy, or general deſign of the Com- 
mon Law, Correcto- 
Correttory Laws (ſo we call theſe ry Laws. 
Which abrogat or reitritt former Laws) © 
are to be triftly interpreted, for we ſhould 
recede as little as can be from recerved 
Laws. i Avoura- 
Favourable Laws are to be extended, ble Laus. 
and the parity of Reaſon often prevails 
with our Judges to extend Laws to Ca- 
fes that are founded on the ſame Reiſon 
— what is expreſly determined by the 
ta tute. 


B 3 TIT, 


3 Of Juriſdiction and 


TIT. II 
Of Furiſdiftion and Judges in General. 


3 Aving reſolved to follow Juftinian's 
8 Method, ( to the end there may be 
on ot Jud- as little difference found betwixt the Ci- 
s. vil Law and ours, as is poſſible; and 

that the Reader may not be diſtracted by 
different Methods) ] do reſolve, Firſt, to 
lay down what concervs the Perſons of 
whom — _— _ H_ 3 
concerns the things themſeq ves treat 
— ſuch as Rights, 055 igat ion & c. Tertio, 
The Actions whereby theſe Rights are pur- 
ſued, which anſwers to the Civiliuns, Ob- 
jecta jurm, viz. Perſone, Res, & Actio- 
nes. | 

The Perſons treated of in Law, are ei- 
Dr 80 or Ecclefiaftick, the Chief of 
Eccleſia- both which in a Legal Senſe are Judges, 
flick, with whom we ſhall begin. And for the 
| better underſtanding of their Office, it is 
fit to know, that Juriſdiction is a Power 
granted to a Magiſtrate to cognoſce upon, 
and determin in Cauſes, and to put the Sen- 
tence or Decreet to execution in ſuch man- 
ner as either his Commiſſion, Law, or Pra- 

W K* 7205 6 
. Il Juriſdictian flows originally from 
Par. Ia the King, ſo that none have Power to 
Act 2: make Deputes, except it be contained in 
Par. 3. their Commiſion; and if a Depute appoint 
Act 10, any 


auth. * 1 «64 Fu a 


Judges in general 1 
any under hin = 8 is 71 Tit. II. 
roperly a Sulſtitute; and every Judge CY W 
7 arable for the Malverſation of his | 


Deput e. , 

Furiſdiftion is either Cumulative, or; 10; 
Privative; Cumulative FJuriſdiction is when 1 _ 
two Judges have Power to judge the ſame — 
thing : And. generally it is to be re- Prirative. 
membred, That the King is never ſo de- * 
nuded, but that he retains an inherent 
Power to make other Judges with the ſame | 
Power that he gave in former * Commiſ-* K. Ce. 
fions : And thus he may ere& Lands in Par 3. 

a Regality, within the Bounds of an He- Act 18. 
ritable Sheriff-ſhip, and Burghs Royal, 

within the Bounds of a Regaliry ; and 

theſe Bounds within which a Judge may 

exerce his Juriſdiction, is called his Ter- 

ritory; fo that if any Judge. exerciſe Ju- 

riſdittion without his Territory, his Sen- 

tence is null; and among thoſe who have 

a Cumulative Juriſdiction, he who firſt 
cites, cah only judge; and this is called 
Jus preventions. | 

Privat ive Juriſdiction, is when one Judge 
has the ſole Power of Judging, excluſive of 
all others; ſuch Power have the Lords of 
Seſſion in judging Declarators 2 Property, 
Actions of proving t he Tenor, Cefſiones Bo- 
nor um, &c. 

Juriſdidi ion is founded to am Judge, 
either becauſe the Defender dwells within 
his Territory, Which is called, Sortiri 
rum rat ione domicilii: or, Sec undo, 
caule the Crime was committed grithin hi 

' B 4 Ter- 


* 


\ O Juriſdiction and 


Book J. Territory, which is called Rat ione delitti; 


or, Tertio. If the Perſon purſued, have 


any immoveable Eſtate within his Terri- | 
tory, though he live not within the ſame, 


he may be purſued by any Act ion to affect 
that Eftate, which is called ſortiri forum 
rat ione rei fit e. 


Proro- Juriſdiction is ſaid v0 be 448. t. | 
Ject, 1 


gateJuriſ- when a Perſon not otherways ſu 
diction. nit himſelf to it, as when he compears be- 
fore an incompetent Fudge, and propones De- 

fences. 
All Judges with us muſt take the Oath 
K C. 2. T Allegiance, * and the Teſt, f whereby 
Par. 1. they ſwear ro maintain the Government of 
Se. i, Church and State, as it is now eftabliſhed ; 
Act i. and an Oath de fideli adminiftratione, 
+ Par. 3. before they exerce their Office « And 
Act 6. no excommunicate Perſon, nor Rebel a- 
| gainst the Government, can Judge by our 


_ = 

Advoca- If a Perſon be purſued before a Judge 
tion of who is not competent, he may complain 
Cauſes. to the Lords of Seffion, and they will 
gy Letters of Advocation, whereby 
they Advocate; that is to ſay, call that 
Cauſe from the incompetent Fudge, to them- 
ſelves : And if after the Letters of Advo- 
cation are intimated to that Judge, he 
yet proceed, his Decreet will be null, as 

10 Jae an mx % Inf 
** urAdiction is either, Supream, Inferior 
ether or Mixt: Theſe Co are proper- 
ttions, ly called Supream, from whom there ts 
no Appeat#to any Higher Judicatory, ſuch 
as 


| 


2 Judges in General. 9 


as the Parliament, Privy Council, Lords Tit. II. 
of Selon, the Criminal Court, and Ex 
chequer, Inferior Judges are jach, whoſe Supream 
Decreets and Sentences. are liable to the Courts. 
Reviews of the Supream Courts, as he- 
riffs, Stewards, Lords of Regality, Tnfe- Inferior 
rior Admirals, and Comm:ſſars, Magi- Courts. 
rates 0 Burghs Royal, Barons, and Ju- 

flices of Peace, Mixt Furiſdittion par- 
ticipates of the Nature both of the Su- 

pream and Inferior Courts; ſuch a Juriſ- 
dition have the High Admiral, and 
Commiſſars of Edinburgh, Both which 

are in fo far Supream, that Maritim Af- 

fairs, and Confirmations of Feftaments, 

muſt come in and be tabled before the 

High Admiral, and Commiſſars of Edin- 

burgh, in the Art inſtance. As alſo, they 

both can reduce the Decreets of Inferior 
Admirals and Commis. But ſeeing 

their Decreets are ſubject to the review of 

the Lords of Seſſion, they are in fo far im 

ferior Courts. - 


"oY 


10 Of Jariſdidtion an 
Book II. ry, and to all other Judges within the King- 
WY VV dom. : 
1 * 2 bs of 1 

ivil ve this Privy that they cannot 
238 purſued before any inferior fades; and 
Colledge if they be, the Lords will Advocat the 
of Juſtice. Cauſe to themſelves. No Cauſe within 

200 Merks is to be Advocat to the Lords 
K. C. a. from the Judge competent *. 


Se. . TIT. Ill. 
3 . Of the Supream Judges and Courts of 
— $CQTLAND. 


THe King is the Author and Fountain 
of all Powet, and is an abſolute 
K. J. 6. Prince, having as much Power at any 
yo 1 ' 15+ Linz or Potentate whatſoever, * deriving 
TK. C. 2 l Power from GO D Almighty alone * 
Par . aud ſo not from the People, The ſpecial 
Seff: i: Priviledges thauhe has, are called, Hu 
Act 5 ang Prerogatrve Reyal; ſuch a; that he only 
15. Par,z, can make Peas or War, call Parliaments, 
Act 2, Conventions, Conocations of the Clergy, 
Act 3. & make Laws : And generally all Meet- 
11 Par: 1: ings called without his ſpecial Command 
Ch:23 are puniſhable * : he only can remit 
— 8 2: Crimes, legitimate Baſtards, name Judg- 
Seff. 1: and Counſellors, give Tutors Dative, 
Act: 2: and naturalize Strangers, and is Supream 
* K. J. 6, er all Perſons, and in all Cauſes, as well 
Par: 18; Ecclefiaftick as Ciuii * 
Ati, The Parliament of old was only the 
K: C: 1: King's Baron Court, in which all Free- 
Par: 1; holders were obliged to give ſute and pre- 
Att 5: | lence 
K. C: 2. Par: 2: Seſſ: 1: Act 1. 


re 


3 ˙ Co, oth cath. at Ano 


Judges in general. ">"mY 
fence in the ſame manner that Men ap- Tit. III. 
pear yet at other head Courts. And 
therefore, ſince we had Kings before we 
had Parliaments, it is evident that the 
King's Power flowed not from them. 

The Parliament is called by Proclama- 
tion now on forty, days, though it may 
be adjourned by lamation on Twen- 
ty days preceedinF® the prefixt day, at 


Which it ſhould have met; but of old it 


was called by Brieves out of the Chancel- 
lary. It conſiſts of three Eſtates, viz. 
the Arch-Biſhops and Biſhops, and be- 
fore the Reformation, all Abbots and 
Mitred Priors fate as Church-men. Se- : 
cundo, The Barons, in which Eſtate are : 
F all Dukes, Marquiſſes, 
Earls, Viſcounts, Lords, and, the Com- 
miffioners for the Shires ; for of old, all 
Barons who held of the King, did come; 
but the Eſtates of leſſer Barons not being 
able to defray this Charge, they were 
allowed to ſend Commiſſioners for 2 
Shire: * And generally every Shire ſends“ K. J. 1. 
two, who have their Charges born by Par. 7. 
the Shire. Tertio, The Commiſſoners Att 101. 
for Bunghs Royal, each whereot is al- K. J. 6, 
lowed one, and the Town of Edinburgh AR had 
two; though all the three Eſtates muſt *** 31. 
be cited, yet the Parliament may pro- 
ceed, albeit any one Eſtate were abſent, 
or being preſent, would diſaſſent. The 
Legiſlatiue Power us only in the King, 
and the Eſtates of Parliament only con 
ſent ;, and in Parliament the King has 4 
Nega- 


12 Of the Supream Judges 

Book I. Negative Voice, whereby he may not only 
binder any Af to paſs, but even any Over- 

tures to be firſt Debated there. The 
K. J. 6 Acts of Parliament muſt be proclaimed 
Par. » upon Forty days, that the Lieges may 
AR 128. know them; and till theſe Forty days e- 

lapſe, they are not binding,* : 
Lords of To ſecure the Croy againſt Factions, 
the Arti- and impertinent Oveftures in open Par- 
cles. liament, our Parliaments chooſe before 


they proceed to any buſineſs, eight out of 


each State, who with the Officers of State, 
determine what Laws or Overtures are 
to be brought in to the Parliament; 
and they are therefore called The Lords 
of Articles; And are choſen in manner 
following, Firſt, the whole Biſhops go 


by themiglves, and the Nobility by them 
ſelves; and the Clergy make choice of 


eight Noblemen, and the Neblemen make 
choice of eight Biſhops; and then both 
Clergy and Nobility meet together 
and make choice of eight Baron and 
* eight Burgeſſes, which Election being 
* K. we ; 8 
Par. 1. "Teported to the Parliament, it is by them 
Seff. 3. aPproven: The Officers of State being 
Aft i, ll aan *. | 
We have another meeting of the three 
Conven- EHates, called, The Convention of Eftates, 
tion of Which is now indited on Twenty days, 
Eſtates. and proceeds in the ſame way that the 
Parliament does, differing only from it 
in that the Parliament can both impoſe 
1axations, and make Laws; Whereas 4 
n= 


„ acct oo a occa.14c,£+ 
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Convention of Eftates can only impoſe, or Tit. J f. 


rather offer Taxations, and make Statutes 
for uplifting thoſe particular Taxations 
but can make no Laws. And of old, i 
find by the Regifters of the Convent ions, 
(the eldeſt whereof now extant, is in 
Anno 1583.) that the Convent ion of Eftates 
conſiſte of any number of the three Eftates, 
called off the Streets ſummarly by the King, 
and yet they cried down or up Money, 
and judged Proceſſes, which now they 
do not. 


The Privy Council is conſtituted by a Privy 
ſpecial Commiſſion from the King, and re- Councils 


gularly their Power extends ro Matters of 
Publick Government; in order to whic 

they puniſh all Riots, for ſu we call Breath 
of Peace, They ſequeftrate Pupils, give 
Aliments to them, and to Wives who are ſe- 
verely uſed by their Hutbande, and many 
ſach things which require ſo ſumm ar pro- 
cedure, as cannot admit of the delays ne- 


ceſſary before other Courts And yet if 


oP of theſe dip upon Matter of Law, 
(for they are only Judges in facto) they 
remit the Cognition of it to the Seſſion, 
and ſtop till they hear their Report. The 
Council alſo may delay Criminal Executi- 
ons, and ſometimes change one Puniſhment 
into another, but they cannot remit Capital 
Puniſhmegts : They may alſo Adjourn the 
Sefton or any other Court : [It has its own 
Prefident, who 7 in the Chancel- 
lor's abſence, and its own Signet and Seal: 
All who are cited to compear there, muſt 


w 


14 Of the Supream Judges 
Book I. be perſonally preſent , becauſe ordinarly the 
WY WV Purſuer weld nh that they ought to be 
perſonally Puniſhed, All Dyets are Pe- 
remptor, all Debate is in Write, no Ad- 
vocate being ordinarly allowed to Plead 
before them, becauſe the Council only 
Judges in Matters of Fact. 
TheLords The Lords of Council and Seffon ar 
of Council Judges in all matters of Civil Rights, 
& Scthon. old they were choſen by the Parliament, 
J. 2. and-were a Committee of Parliament, * 
= * But the preſent Model was fixt and eſta- 
s bliſhed by King James the Fifth, after the 
K. I. 5, Model of the Parliament of Pars. * 
Par. 8. Of old it conſiſted of ſeven Eccleſia- 


Act 36,3 „ Ricks, and ſeven Laicla, and the Preſident 


38, 39, 40. was a Churchman, but now all the fifteen 
are Laicks. And there fits with them four 
Noblemen, who are called Extraordinary 
Lords, and were allowed to fit to learn 
rather than decide; but now they Vote as 
well as the Ordinary Lords. All the I ords 
are admitted by the King, and by Statute 
cannot be admitted till they be Twenty 

K. Ja. 6. five years of * Age, and . they have 

Par. 12. 2000 #6: or 20 Chalders of Victual in 

Att 132. yearly Rent, Nine are a Quorum 

BY Crimes of old, were judged by the 

Criminal Juſtice General, Juſtice Clerk, and two 

Judges. Juſtice Deputes; but now five Lords of 
Seffion are joined to the Juſtice General, 
and Juſtice Clerk, and they are called the 
Commiſfreners of Juſticiary, becauſe they 
fit by a ſpecial Commiſſion : Four of 
which number make a Quorum in ne 

| 0 
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of Seſſion, three in time of Vacance, and Tit. IV. 

two at Circait Courts. * WI 
The Exchequer, is the King's Cham- * K. C. 2. 

berlain-Court f, wherein he Judges Par. 2. 

what concerns his own Revenues; it ry 50 

conſiſts of the Theaſaurer, ( in whoſe n 3 

Place are ſometimes named Commiffoners — 

of the Theaſaurary ) the Tueaſau er De- 7 K. C. 1. 

pute, and 3s manv of the Lords of Ex- par. 1. 

chequer as his Majeſty pleaſes. ; AR 18. 
The High Admiral has a Commiſſion High Ad- 

from the King to judge in all Maritime miral. 

Affairs, not only in Civil, but alſo in Cri- 

minal Caſes, where the Crime is com- 

mitted at Sea, or within Flood-mark; 

nor cn the ny ot * advocate 

Cauſes from him *, though they can re- 

duce his Decreets, as he does the De- K C. a, 


creets of all inferior Admirals, or Admi- Par. 3. 


T IT. IV. 
Of inferior Juriſdict ions and Courts. 


NO Judicature whatſoever can fit in 

time of Parliament, without a 
Diſpenſation from the Parliament ; and 
no inferior Court can fit in time of Va- 
cance, without a Diſpenſation trom the 
Lords of Seſſion: But after Aichaelmaſs 
Head Court, the Reſtriction ends, and 
they may at any time proceed to cognoſce 
Crimes without Diſpenſation for * 
eu- 


16 Of Inferior Jurisdictious. 
Book I. Reipublicæ, that Crimes be puniſhed with- 
eu delay. 


Sheriff. The Sheriff is the King's Chief and 
Ancient Officer, for preſerving the Peace, 


K. J. 6. and putting the Lawsin Execution *; he 


Par. 12. has both a Civil and Criminal Juriadi- 


Act 24. Zion, and his Commiſſion is under the 
Great Seal, he is obliged to raiſe the 

Huy and Cry after all Rebels, and to ap- 

rehend them when required; to aſſiſt 

ach as are violently diſpeſſeſt; to appre- 


hend ſach as ſay Maſs, or trouble the 


Peace, and rake Caution for theit appea- 

* K. C. 2. rance *: He is Judge in all Crimes, ex- 
Par. 1. cept Treaſon, and the four Pleas of the 
Seſſ. 3. Crown, to wit, Murder, Fire-raiſing, Rob- 
| Att.15- bery, and Raviſhing of Women i but 
Leg. Murder he can =_ Judge, if the Murde- 
Mak. 2, rer was taken with red Hand, that is to 
Act 11. ſay, immediately committing the Murder; 
Quoniam in which Caſe, he muſt proceed againſt 


Attach. him mithin three Suns, and in Theft he 


cap. 79. may Judge, if the Thief was taken with 
the Fang. 
The Serif is alſo Judge competent, to 
puniſh Zlooawits, for which he may fine 
in 50 Pounds Scots, but no higher Regu- 
larly; except the Riot be atroc:ow, or ag- 
gravared by the · Circumſtances of the 
Time and Flace, when and where it was 
committed, or of the Perſons upon whom 
it was committed. He may likewiſe for 
Contumacy fine in 50 Pound Scots. 
Reyal Buighs are not Sheriffs within 
themiclyes, except the King grant * 
the 


122282. erer ge ee. 
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the Privilege by a ſpecial Concefion ; and Tit. IV. 
even when they are erected Sheriffs with 
in themſelves, they are not exem'd from | 
the Sheriffs Furiſdiftion, Within whoſe 

Bounds the Burgh doth ly, but they have 

only a Cumulatrve Power with them 

ſo that there is locus Preventioni, and the 

firſt Attacher will be preferred : But if 

their Erection contain a Power of Re- 
pledging trom the Sheriff, then they have 

the ſame Power that is competent to a Lord 

of Regality. : 

A Lord of Regality is he who has the Lords of 
Land whereof he us Proprietar or Superior, Regality 
erected with a Furiſdittion equal to the Ju- 
ftiges in Criminal Caſes, and to the Sheriff 
in Civil Cauſes ;, be has alſo right to all the 
Moveables of Delinquents and Rebels, who 
dwell within his own Juriſdiction, whe- 
ther theſe Aoveables be within the Rega- 
lity, or without the ſame : And becauſe 
he has ſo great Power, therefore no Rega- * K. J. 2 
lity can legally be granted except in Parlia- Hat 11; 
ment. Act 43. 

The Lord of Regal'ty, has alſo by his Repledgi- 
Erection, Power to repledg from the Sheriff, Gad, * 
and even from the Juſtices in f all Caſes ex- + Ka. 6 
cept Treaſon, and the Pleas of the Crown, par. 11. 
that is toſay, to appear, and crave that a. Act 29. 
ny dwelling within his Juriſdiction, may be 
ſent back to be Judged by him; and he is 
obliged to find Caution that be ſhall do 


Juſtice upon the Malefactor whom he re- Quoni- 

pledges within Year and Day, and the cau- am At- 

tion is called Culreach *. tach: c:89. 
GC Ihe 


Of inferior Juriſdictians 
The Stewart is the King's Sheriff with⸗ 


n the King's own proper Lands, having 
wart. as much Power and Priviledge as a Re- 


Prince of 


ality ;, and theſe were erected where the 

ands having been erected before in Earl- 
doms or Lordſbips, fell in the King's Hand 
by Forefaulture or otherwiſe. For elſe . 
the King appointed only a Baillie in 
them, and theſe Juriſdictions are called 
Bailliaries, the Baillies of the King's 
proper Lands having the ſame Power 
with the Sheriff. And all theſe, viz. 
the Sheriff, the Stewart, and the Lord of 
Regality, proceed in their Courts after the 
ſame way, and each of them has a Head 
Burgh where they hold their Courts, and 
where all Letters muſt be executed and 


regiſtrated. 
he Prince of Scotland has alſo an Ap- 


Scotland, panage or Patrimony, which is erected in 


a Furiſdiction called the Principality. 
The Revenues come into the Exchequer 
when there is no Prince; but when 
= is one, he has his own Chamber- 
ain. 


Aicesof Juſtices of Peace, are theſe who are 


appointed by the King or Privy Council 
to advert to the keeping of the Peace; and 
they are Judges to petty Riots, Servants 


Fees, and _ ſuch like, relating to good 
Neighbourhoud, expreſt in the Inſtru- 


XK. C. 2, ctions given them by the Parliament , and 


are named by the Council; albeit, by the 


Act 38. foreſaid Statute, the Nomination is to be 


by his Majeſty and his Royal Succeſſor s, 
which 


eme 1 


and Judges. 


which the King has now remitted to the Tit. III. 


Privy Council. 


Fa 
The Fuftices of Peace do name Con- Conſta- 
flables within their own Bounds, from bles. 


Six Months to Six Months; Their Office 
is, to wait upon the Fuitices, and receive 
Injunctions from them, delate ſuch Riots 
and Crimes to the Juſtices, as fall under 
their Cogniſance ;, apprehend all ſuſpect Per- 


ſons, Fagabonds and Night-walkers, as is 


at length contained in their Injunctions 
given them by the foreſaid AZ. 


Every Heritor may hold Courts for Baron 
contng Tennants pay his Rent : And Courts. 


if he Infeft cum curiis, he may de- 
cide berwixt Tenant and Tenant in {mall 
Debts, and may judge ſuch as commit Blood 
on his own Ground, though his Land be not 
erected in a Baror.y ; but if his Land be 
erected in a Barony, (which the Kin 

can only do) he may (like the Sheriff 

unlaw for Blood-wits in 0 lib. and for ab- 
ſence in 10. And if he bave Power of Pit 
and Gallows, he has as ample a Criminal 
Juriſdiction as the Sheriff, though with 
this difference, that the Sheriff can judge 
a Thief upon Citation, Whereas the Baron 
can only judge him if he a prehend him 


within the Barony : And if the Sheriff have 
firſt cited or attached the Malefattor, he 
_ excludes the Barons Furiſdiftion by that 
prevention, 
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II. V. 
Of Ecclefiaftick Perſons. 


; luce the Reformation, the King is come 
. Ja. 6. I byour Lam in place of the Pope *, and 
Par. 1 all Rights to Kirk-lands muſt be confir- 
1 * p med by him, elſe they are null f? His 
+ K-15 Majefly only can call Convecations of the 
Aa 4 Clergy (for ſo we call our National Aſ- 
Convo- Jemblies ) and his Commiſſioner ſits in 
cation of them, and has a Negative. 
the Cler- We have two 2 and twelve 
gy. Biſhops, and they are thus elected; the 
K. J. 6. King ſends to the Chapter aConge deE/lire, 
Par. 3. (which is a French word, ſignifying a 
Att 131. Power to Elect) and with it a Letter re- 
R. C. 2. commending a Perſon therein named, and 
Far. 1. the Chapter returns their Election : 
At VWhereupon the King grants a Patent to 
Sei; 3, the Elected, giving a Right to the Reve- 
Att 5. nue during Life, and a Mandate to the 
Aich-bi- Arch-biſþop or Biſhops to Conſecrate him: 
ſhop, and Both which pals the Great Seal *. 
Biſhops, The Arch-Biſhops arid Biſhops have the 
* K. Ja. ſole Power of calling Synods, which is a 
6 Par.22. Provincial Alſembly of all the Clergy with- 
Ati. in one Diocie * ; and in theſe they name 
r p the Brethren of the Conference; who are 
9 K. * like the Lords of Articles in the Parlia- 
Act 1. dent; and by their Advice the Biſhops 
depoſe, ſuſpend, and manage. 


Biſhops 
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Biſhops have their Chapters, without Tit. V. 
whoſe Conſent, or the Major Part, the 
Biſhop cannot alienate, nor dilapidate any Chapter. 

rt of their Patrimony *, which Afajor * K. Jam. 

art muſt ſign the Deeds done by the Bi- S Par. 18., 
Hops: And it is ſufficient if thoſe of the Act 3. 
Chapter ſign at any time, even after the Bi- 
hop; but it muſt be in his Lifetime - 
Nor are Minors, or Abſents counted; and 
one having two Benefices, has two Votes : 
but the Appending of the Seal is by ſpe- 
cial Statute declared to be ſufficient in 
Deeds done by the Arch-Biſhop of St. An- 
drews, without the Subſcriptions of the | 
Chapter . FK. Ja.6, 

A Parſon or Reftor Ecclefie, is he who Par. 19. 
is preſented to the Teiths, jure proprio; Act 8. 
but becauſe of old, Parſonages were be- 
ſtowed on Monaſtries, therefore they ſent 
Vicars, fo called, becauſe they ſerved the 
Cure for them; and who got a ſhare of 
the Stipend for their pains, either ad 
2 and they were called fimple 

icars;, or for Life, and they were cal- 
led perpetual Vicars: And after the Re- 
formation, the Churches which ſo belong- 
ed to them, continued Ficarages ſtill; the 
Titular, who came in the place of the Con- 
vent, retaining the Right to the Parſonage- 
Ther he f Popery 

ere were in the time o , 
Collegiat Kirks built, and dotea by Ki ; — 
and great Men, for ſinging of Maſs 
which were governed by a Provoſt, and 
ſome for ſinging, who were called Pre- 
C3 bends ; 


Vicars 
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Book I. bends : And becauſe ſome Pariſhes were 
OY WV wide, ſome were allowed to build a 
Chapla · Chapel for their Private Devotion: And 
naries. ſince the Reformation, theſe Chaplanaries 

and Prebendaries are allowed to be be- 
. Ja. 6. ſtowed by the Patrons, _ Burſers in 


Par. 1. ; : b 
AQ 12 Colleges, notwithſtanding of the Foundat: 


5 07 *. 2 


For underſtanding all theſe, it is fit to 


know, that the Primitive Church, either 
to invite Men to build or dote, or to re- 
ward ſuch as had, did allow ſuch as ei- 
ther had built, or had beſtowed the 
Ground whereon to build, or had doted 


a Church already built, to preſent alone, if 


they were the only Benefactors, or by 
turns if they were moe; and they were 
called Patrons, or Advocati Eccleſiarum, 
according to that, 


Pat ronum faciunt, dos, edificatio, fundus. 


When a Church vaiks, the Patron muſt 
preſent within fix Months a fit Perſon to 
1 the Biſhop; elſe the Right of Preſent a- 

K. J. 6. gion falls to the Biſhop, jure devaluto - 
4 ** But if the Biſhop refuſe to admit and col- 

kt 1. late the Perſon preſented, the Patron muſt 

complain to the Arch. Biſpop; and if he 

alſo refuſe, or delay, the Privy Council 

will grant Letters of Horning againſt the 
Act Biſhop, to receive the Perſon preſented T 
foreſaid, and during the vacancy upon that retu- 
8 Patron may retain the vacant Sti- 
pends, 


Patron, 


Upon 


_ a Se ate aol act aa an. 
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Upon this Preſentation the Biſhop cau Tit. V. 
ſes ſerve an Edict on nine days, wherein 
all Perſons are after Divine Service adver- 
tiſed to object Why ſuch a Man ſhould 
not be admitted to the Benefice: And if 
none object, the confers the Church 
and Benefice upon the Perſon 1 EE 
and this is called a Collat ion: after which, Collation 
the Biſhop cauſes enter him, who is ſo and Infti- 
Collated, by cauſing give him the Bible tution. 
and the Keyes of the Church; and this is 
called Inftitution : Preſentation gives only 
ja ad rem, and Inſtitut ion jus in re, and is 
as a Seaſin. 

If the Biſßop be Patron himſelf, he con- 
fers pleno jure; and the Preſentation and 
Collat ion are the ſame: Biſhops allo have 
Menſal Churches, ſo called, becauſe they 
are de menſa Epiſcopi, being a part of his Menſa! 
Patrimony, in which he ſerves by his/icars, Churches 
and plants as Dioceſian Biſhop, and if a 
Town or Paroch reſolve to make a ſecond 
Miniſter when they are not Patrons, he is 
called a Stipendiary Minifter ,, (as are 
all Miniſters who are preſented to modifi- 
ea Stipends ) and he is collated and in- 
ſtitut ed alſo, but the Patron's Preſentati- 
on is ſufficient in Prebendaries and other 
Benefices, which has not caram Anima- 
rum; and that without the neceſſity of 
Collat ion, or Inſtitut ion; the Biſhop ha- 
ving no other Intereſt in the Benefices, 


but in ſo far as they concern the cure of 
Souls, 


C4 
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Miniſters low eight Chalder of Vittual, or 800 
Stipends. Merks, or above a 1000 Merks or 10 

Chalder of Vittual, (except there be juſt 
K. J. 6. reaſon to give leſs )* together with 4 
Par. 22. Aanſe and Gleib. But the Commiſto- 


Act 3. ners for Plantation of Kirks, are not now 
preciſely tied to theſe Proportions, but 
may modify either more or leſs, accord- 
Manſe: ing as they ſee cauſe. 
— he MHanſe, a manends, is the place 


where the Miniſt er is todwell; the Gleib, 
from Gleba terre, is a piece of Land for 
Corn and Fother to his Beaſts : If there 
was a /Manſe of old belonging to the Par- 
fon or Vicar, the Minifler has right to itz 
if there was none, the Pareckyners mult 
K. J. 6 build one, not exceeding a 1000 lib: and 
Par- 13. not beneath 500 Merks *, at the fight of 
Act 161, the Biſhop of the Diocie, or ſuch Mini- 
ers as he ſhall appoint, with two or three 
of the moſt diſcreet Men in the Paroch; 
as allo the Heritors are liable to repair 
the Manſe: But the preſent Incumbent is 
obliged to leave it in as good condition as 
+ K. J: 6: they gave it to him f. 
Par: 21; Ihe Ainiſters Gleib, is to comprehend 
Act 8.) four Acres of Arrable Land, or ſixteen 
Sowms-graſs where there is no Arrable 
Land, which is to be deſigned out of the 
Lands which belonged of old to Abbors, 
Pr:iors, Biſhops, Friers, or any other 
K. J. 6. Kirk-lands within the Pari“; with 
Par. 3. freedom of Foggage, Paſturage for a 
Act 4% | Horſe 


Book I. By AR of Parliament, all Minifters 
SY mult have a 5 Stipend, not be- 
er 
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Horſe and two Cows, Fewel, Feal and Di- Tit. V. 

vot; which Gleibs are to be deſigned by 

Ainiſters named by the Biſhop, with the 

advice of two of the moſt honeſt and godly 

of the Pariſhoners, and the deſignation is 

to be ſigned by the deſigners *. | * K. J. 6. 
If a Biſhop or Minifter be conſecrated, Par. 11. 

tranſlated, or entered to his Benefice be- Act 116, 

fore Whitſunday, he has right to the 

whole Years Fruits, becauſe they are then 

preſamed to be fully ſown; and if he be 

depoſed or tranſported before —— 

far that ſame reaſon he hath no part 

* your: ont if * — the N _— 

itſunday, an tr ted or depo- 

ſed before Michaelmas, he hath the half 

of that year's Stipend; and if he ſerve till 

after Michaelmas, he hath the whole. So 

that the legal terms of Benefices are Mut- 

ſunday, at which time the Sawing is ended; 

and AMichaelmas, at which time the Fruits 

are 8 

The Kelicts, Bairns, or neareft of Kin, 

have likewiſe right to the Anat after 

their Death, which was introduced by 

the Canon Law, and by a ſpecial Stature 

with us, is declared to be half a Tear's 

Rent of the Benefice or Stipend, over and 

above what is due to the Defuntt, for bis 

Incumbancy *: So that if he ſurvive M hit · * K.C 2, 


| Jungay, they have the half of that year Par 2. 


for his Incumbancy, and the other half Seſſ. 3. 
as Annat, and if he ſurvive Michael mas, Act 13. 


they have the half of the next year for his 
Annat, | 


The 
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Book I. The Annat is equally divided betwixt 
O the Relict and the Children; and if the | 
Defun have neither, it belengs to the | ( 
neareſt of Ki, it needs no Con rmation, b 
for it never belonged to the Defunt, | 
being a meer Gratuity beſtowed by the g 
Law for entertaining theſe, becauſe it is 
reſumed Miniſters have not much to 
ave them: And for the ſame reaſon it 
is not affectable by the Defuntts Credi- + 
tors, nor can it be diſpoſed upon by him | 
ſelf to Strangers, either in his Teſtament 
or by Aſſignation. . 
There is a Committee of Parliament al- 
; ways fitting, called the Commiſſion for 
High Plantation of Kirks, or Valuation of Teinds 
Commil- ( conſiſting of a Select number of ſo many 
ſion. of every Eftate of Parliament;) who 
have power to modify and augment Mi- | 


niſters Stipends, and to unite and disjoin 
Churches, &c. whoſe Decreets, becauſe | 
they are a Committee of Parliament, can- 
not be reduced by the Sefton, or any o- 
ther inferior Judicature. 
The Primitive Chriftians remitted the 
Cognition of all Caſes that related to 
Religion, as the Matters of Divorce, Ba- 
fardy, the Proteftion of Dying Mens E— 
Rates, to their Biſhops, or ſuch as th 
imployed under them, who were calle 
Commiſ- Officials, and with us are called Commiſ- 
lars. ſars; and are called therefore Fudices 
C.riftianitats And they are therefore 
the only Judges in Divorce, becauſe it is 
the breach of a Vow: And to Ran, 


: 

:, 
: 
' 
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becduſe it is an offence againſt Chriſtia- Tit. V. 
nity: And of all Matters referred to Oath, x 
(if the ſame exceed not 40 lib: Scots) 
becauſe that Power is contained in their 
Inſtructions, and that an Oath is a Reli- 
gious Tie. 

Every Biſhop has his Commiſſar, who 
has his Commiſſion from the Biſbop on- 
ly; and this extends no further than the 


- Conftituent's Diocie. But the Arch Biſbop 


of St. Andrems has power to name four 
Commiſſars, who are called the Commiſ- 
ſars of Edinburgh, becauſe they fit there, Commiſ- 
and they only are Judges to divorce upon ſars of E- 
Adultery, and can only declare Marria- dinburgb. 
ges null for Impotency, and to Baftardy, 
when it has any Connexion with Adultery 
or Marriage; And they only may reduce 
the Sentences of all Inferior Commiſſars , K. J. 6. 
though the Lords of 'Seffion may reduce Par. 26. 
even their Decreets and Sentences, The 6, 
have Inftrufttions from the King, whic 
are their Rule, And theſe are likewiſe 
-- in the Books of Sederunt of 

on. 


III. 


Of Marriage. 


T I x VI. 
Of MARRIAGE. 
Having ſpoken fully of Perſons, as they are 


conſidered in 4 Legal ſenſe ;, we, ſhall 
now treat of 1 n the 


chief thing that concerns Perſons and 


their State in Law. | 


Marriage Men. is defined to be the Con- 


junction of Man and Wife, Vow- 
ing to live 2 together till death. 
By Conjunction, here, Conſent is under- 
ſtood; nam conſenſus, non coitms, facit Ma- 
trimonium. | 
_ Conſent, is either de futuro or de + pre- 
ſenti. Conſent de futuro, is a promiſe 
Sponſalia. to ſolemnize the Marriage, which in Law 
is called Sponſalia, and this is not Mar- 
riage; for either Try may reſile, rebus 
int egris, notwithſtanding of the inter- 
veening Promiſe, or Eſpouſals. Conſent 
de preſenti, is that in which Marriage 
does conſiſt; and therefore it neceſſaril 
follows, that none can Marry except theſe 
who are capable to conſent, and ſo Idiots 
and furious Perſons, durante * can- 
not Marry; nor Infants, who have not 
_ attain'd the uſe of reaſon; That is, when 
they are within the Tears of Pupillarity, 
which is defined in Law to be 14 years 
in Males and 12 in Females, Niſi malitia 
ſuppleat ætat em. The 
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The Law in decency requires the con- Tit. VI. 
{ent of Parents, though a Marriage with 


out it is — if the Perſons Married be 


capable of conſenting. 
By our Lam, none can Marry who are 
nearer Relations than Couſin- Germans, 
which is ſuitable to the Judicial Lam of 
Moſes , and the ſame degrees prohibited “ Levit. 
in Conſanguinity are alſo forbidden in chap. 18. 
Aftinity. K. J. 6. 
Marriage, is either Regular and Solemn, Par. 1. 


or Clandeftine, the Kegular way of Mar- Att 1. 


rying is, by having their Namesproclaim'd Pixiſion 


| in the Church, three ſeveral times, which of Matri- 


we call Proclamation ot Bans, without 85 
which, or a Diſpenſation from the Biſhop, 

the Marriage is called a Clandeftine Mar - 

riage; and the parties are fineable for it, 

and both loſe their * Jus Mariti, and jus K C. 2, 


| Relitti, but the Marriage is ſtill valid f, Par. 2. 


Cohabit at ion alſo, or dwelling together, is Seſſ: 3. 
prelum'd to be Marriage *, if the Parties * 
were repute, Man and Wife during their 4 * 
lifetime, and fo the Children are not Ba. gc. 1: 
Harde; though they cannot prove that ag 34. 
their Parents were Married, unleſs it be K. I. 4. 
clearly prov'd that they were not Married. par. 6. 
From «the conjugal Society, ariſes the Att 77. 
communion of noveable Goods betwixt Commu- 


Man and Wife, but the Adminiſtrat ion nion of 
thereof during the Marriage, is ſolely in Goods: 


the Husband, which reaches even to 
Alienation, and diſpoſing upon the 
Moveables at his pleaſure, though they be 
not dilpon'd to hun by her, ( Marriage 


be- 


WY fea 
Heritage, ſave that he has right to the 


JusMariti is ealle 


Of Marriage 
Book l. 3; a Legal Aſignation as to this ef- 


but he has no further right to her 


Rents of it, and to adminiftrate and ma- 
nage — during the Marriage, and this 


from the quality of a — 47 he 
cannot by Our Law renounce his Power 


of Adminiſtration, ſo that they are both 


Domini by this Communion, but the Huſ- 


band has during the Marriage the Admi- | 
niſtration and Diſpoſal of the Goods in | 
the Communion : - But a Stranger may 
effectually convoy an Eſtate to a Wife, 


ſo as that it will never be ſubject to the 
Husband's Adminiſtrat ion. 


The Husband is liable during the Mar- 
riage to pay her moveable Debes; but 
how ſoon the Marriage is diſſolvd, he is 
no further liable to pay her Debes, than 
in as far as he was 2 Gainer by her Efate, 


or that there was ſuch diligence done a- 
4 bim during the Marriage that at- 

ns his Eſtate, either heritable or move- 
able. 


If the Mife contract any Debt, or do 
any other Deed after the Proclamation of 


Banns, the Husband will not be. thereby 
Prejudg d. 

The Husband is alſo oblig'd to Aliment 
his Hife, and if he refuſe, the Privy Council, 
or Lords of Seſſion, will modify an Aliment 
to her out of her Hausband means, ſuit - 
able to his Quality, which they will alſo 
grant, ob ſcvitiam, if he treat her Inhu¹- 
manely, The 


Jus Mariti, and is ſo inſeparable 


4 
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The Huzband is Tutor and Curator to Tit. VI. 
his Wife, and therefore if ſhe had Tutor. VN 


or Curators formerly, their Power is de- 
volved over by the Law upon the = 
band; and whatever deeds ſhe does with- 


out his conſent are null, whether ſhe be 


major or minor, and when ſhe is cited 
he muſt be cited for his Intereſt; and if 
ſhe Marry during the Dependance of a 
Proceſs The Husband muſt be called by 
Letters of Supplement. 

Becauſe the ſole Adminiſtration, during 
the Marriage belongs to the Huband; 
Law hath ſecured the W:fe, that ſhe can- 
not oblige her ſelf when ſhe is cloathed 
with a Husband, albeit with his conſent; 
and therefore all Bands and Obligations 
granted by a Wife, tame Matrimonio, 
are ipſo jure, null, bur if ſhe oblige her 
ſelf, ad fact um preftandum, ſhe will be 
liable, as if ſhe ſhould oblige her ſelf to 
Infeft any Man in Lands properly be- 
longing to her ſelf. 


During the Marriage, all Donations Donatio 
made betwixt Husband and Wife are Re- inter vi- 
vokable at any time in their life, (except Tum & 
in ſo far as they are ſuteable Proviſions ) Ax orem. 


leſt otherways they might ruine them- 
(ſelves, thorow Love, Fear or Importunity, 
and that either expreſly, by revoking what 
is done ( though they obliged themſelves 
not to revgke ) or tacitly, by -Diſponing to 
others, what was ſo gi 5 
All Rights made by a Wife to her 
Fuband, or any third Party with his 
cone 


32 Of Marriage. 
Book I. conſent and to his behoof, are valid 


Rights; if they be Ratified by her before 


a Judge, before whom ſhe is to declare 


without the preſence of her Husband, that 


ſhe was not compelled to do that Deed, and 


ſwear that ſhe ſhall never quarrel the ſame : 


Whereas, if they be not Ratifed, they 
may be quarrelled, as extorted vi & me- 
tu, or may be revoked as donatio inter Vi- 


rum & Uxorem, which the Kat iſic ation 


before any Judge does abſolutely exclude, 
propter Religionem Sacramenti, the Ratifi- 
cation being extra præſentiam mariti, 
though ſhe was forc'd. 


the ſame Condition they were in before 
the Marriage; except there be a living 
Child, procreate of the Marriage, who was 
beard cry. 


If the Marriage be diſſolved by Death 


after the Year expires, then the Wife ſur- 


diving has Right to a third of the movea-' * 


ble Eftate it there be Children, and to 
the halt if there be none, and this is cal- 


led jus relifte; and though this Right 


II Rcli- does not hinder the Hu band, to give or 
ce. diſpole upon his Moveables in his Life, 
yet he cannot do any Deed to a 75 

ife 


/ 


| 


| ' 
Marriage is diſſolved either by Death | 

— 2 or Divorce, and it the Diſſolution of the 
Marriage Marriage be by Death, there is a diffe- j 
rence, if the ſamen be within Tear and 

Day of the Marriage, or thereafter ;, for 

if either the Husband or the Wife die 

within the Tear, all things done in tuitu 
Matrimonii, become void, and return to 


GD wit SY  H<IENCWACYTS 
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a 


or et es... 
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Lands after 


. can - = 


Wife of this Right, the Fraud being pal- Tit. VI. 
, 5 Lernt WWW 
earls eg; = 11 he 


| Let infeft, and this is called a W:dows 


« and to any other Provifions con- Tetces 
— in her Conratt of Marriage: And 
provided to any Particular Pro- 


fi 
Par 
b 


Jewels; and the Hasband * — has 
right to the Tocher: And if he marry 
an Heretrix, he has Right to all her 
her Death, during his own 
Life, if there be a Child of the Marriage 
who was heard cry, and this is called, the | 
Courtefie of Scotland“. Courteſie 
Marriage may be either declared 2 5 
have been null ab initio, for Impotency, Ke. * 
Contingency ol Blood, of that either party 110. 2. C. 2. 
ſtands Married, or elſe it may de di s 8. 
ſolved for Adultery. The Cognition of = A , 
all which belongs to the Commiſſars of cap. 44 
Edinburgh privitively : or for wiltul De- 
fertion, to be purſued by an Action for | 
non ence, either before the Commiſ- 
ſars of Edinburgh, or any inferior C- 
m ſar, to whole Juriſdiction the Parties 
arc liable, after malicious diverting for 
four Tears, they being thereupon(after due 
Admonition tg 3 and Citation 2 
£ 


34 Of Minors, and their 
Book I. that effeft ) excommunicated; which Sen- 


U tence being pronounced, is a ſufficient | 


* K. Ia. 6. Cauſe of Divorce : In which Caſes the 


Par.4. Purſuer muſt give his Oath that the Pro- 


AR 35. ceſs is not carried on by Collufion, and af- 


ter a Decreet of Divorce is obtained in ei- 


ther the Party innocent may marry ; 
but the Party that is guilty, cannot, a 
beſides, loſes all the Benefit that they 


could expect by the Marriage. 


| TIT. VIL 
Of Minors, and their Tutors and Cu- 


rat oss. 


WI Perſons are within twenty ene 
years, the Law preſumes them to 
want that firmneſs of Judgement, which is 
requiſite for the Exact Management of 
their Affairs; and during that time, they 

Term 31 


are called Minors by a general 
though properly, ſuch only are called Mi- 
nor s, ho are paſt Pupilarity, which laſts 


in Males till fourteen, and in Females till 


twelve. 
: Tutory may be defined, a Power and Fa- 
bags —< culty to govern theEftates and Perſons of Pu- 
tory. pils; and the Law gives Tutors and Cura- 

3 tors for the manage ment of their Affairs. 
Diviſion There are three kinds of Tutors, viz 
of Tutors. Tutor nominate, Tutor of Law, and T 


Tutor Te- dative, Tutor nominate, (who is like- 


ſtamentar ways called Tutor Teftamentar ) is he who 
15 


* 
* 


? 


| 


| 


utor 
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left Tutor by the Father in his Tefa- Tit. VIE 
28 or any I Writ, and he is not WWW 
obliged to find Caution, or give his Oat 
De fideli adminiftratione ;, becauſe it is pre- 
— the Parent hath choſen a ſufficient 

The Father only can name Tutors ;, but 


Tutor of Law, who is ſo called, becauſe T 
he fucceeds by Law, and generally the LA.. 
neareſt Agnate (for fo 49 
related by the Father) who is to ſucceed R f. 3. 
to the Minor, being paſt twenty five Tears, par. I 
and would be Heir to him, is his“ Tutor Act 32. 
* He . b the 
e and jerves himſe ore any 

Sr N it is directed, and the 
Tutor of Law muſt find Caution before he 
Aaminiſtrate. 5 
If be do not ſerve within a year after the 
time he might have ſerved, then any Per- 
fon may give in a Signator to the Exche- 
guer, and he gets a Gift under the Pri 
Seal, ot being Tutor Dat ive, and finds Tutor 
caution, acted in the Books of Exchequer : (va, © 
But of old, they found caution in-the Com- 
miſſar 2 Books: this Tutor, and he only, is 
obliged to make Faith, De fideli Admini - 
rat ione. | : 

If there be moe Tutors thar. one, the 
major part muſt all 8 but the Pa- 


* pil 


36 Of Minors ana their 

Book I. pil needs not ſubſcreve with his Tutors, 
WWYWV though a Ainor muſt ſubſcrive with his 
Curators: But if there be a Twtor, fine quo 
non, he muſt always be one of the Mana- 
Af; h rs of Pupilarity , there 

er the years K 

muſt be a Summons raiſed wh 11 
in fummoning ſome of the Father's 
Aide, ſome of the —_— upon 
nine days warning, to appear before any 
Judge; and at the day, the Minor gives 
in a Liſt of thoſe he intends to c to 


Mary muſt find Caution de Fidels* 
Par. 6. which, 
Att 35. is called an Act of Curatory : There uſes 
to be ſametimes Curators fine quibus non, 

and the major part with theſe are ſtill a 


Quorum, except the Minor in his part icu | 
[ar Elettion bach appointed otherwiſe ; 


for the Ozorum is in the Minors Power, 
and the Act bears how many ſhall be a 
uor um 


There are theſe differences betwixt T- 


Diffe- 


de· ters and Curators, that Tutor datur per- 
toit Tu. fone, Curator rei, a Tutor alls and ſub- 


tors and ſcrives for his Pupil, a Curator with him; 
Curators, but both muſt make Inuentary of all 
the Pupil's Eftate before they Admini- 
rate, with couſent of the neareſt of Kin 
on both fides; and if they negle& to 
make Inventary, they will get no Ex- 


Inventa 


niſtration, and may be removed from 
& ICE their 


Caratofs. be his Curators, and thoſe who accept 
_ - muſt ſabſcrive the Acceptation, and they 


all 
the Clerk extract an Az which | 


TY pences allowed them during their Admi- 
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Tutors and Carators. 


their Offices as ſuſpect *; neither have Tit. VII. 
— : and both _ liable to Compt. 
but not till their Office expire, as both K. C. 2. 
have Action againſt eir Mimors, for what Par. 2. 


they profitably expended during their Ad- = 


miniftration, Which is called Act io turelæ 
contraria, 

If the Minor have Curators, and do any 
thing without their conſent to his Pre- 
judice; ( for he may make his conditi- 
on better without them, but not worſe, 
the advan 


tage being evident and with- 


out bazard) then that Act is ipſe jure 


mull, that 2 ſay, he needs not revoke; 
but if he have no Curators, then any 
Act he does to his own prejudice is vas 
lid; but he muſt reduce the fame thus, 

viz, he muſt write a Revocation, and Sub- 
ſcrive it before two Witneſſes, and Regi- 
Rrate it, and thereupon he muſt raiſe and 
Execute a Summons of RedutFion of that 
Ad, ex capite Minoritatts, & lefionts, 
before he be 25 years of e, wherein 
he muſt make a , he was both M- 
nor, and was let d, otherways the Lords 
will not repone him: Though this Revo- 


cation be not abſolutely neceſſar, yet the 


executing of a Summons before 25 is ab- 
folutely neceſſary : and though a Minor 
ſwear not to Revoke, yet this Oath is de- 
clared null by Law, and the Eliciter of 
it Puniſhable and Infam 


raud, = 
D3 A 


againſt his own 


 S 
a » x 


ous *; but if be K. C. 2. 
fraudulently circumveen another, by ſay. par. 3. 
ing he was Meer, be will not be reſtored Act 19. 


Statut. a tate pdterna , that is to 
Will. c. 39. is not ohli ed to anſwer any Proceſs that 


Of Minors, end their 


A Tuter or Curator, cannot purſue his 


WY VN) Pupil till he has counted for his Intromiff- 


ont; for it is preſum'd he has his PupiPs 
Eſtate in his own hands, and whatever 
Right he buys of what belong'd to his 
Pupil, is preſum'd to be bought with his 
Pupil's Means; and fo the Advantage muſt 
accreſce to the Pupil. 

So careful has our Law been to protect 
Minors, and to ſecure Old Eftates, that 
minor non tenetur placitare ſuper hereds- 
a Miner 


ay evict his Father's Heritage; but yet 
if his Father's Right be quarrell br 
his Father's Crimes or Delitts, as in the 
Caſes of Falſhood, Forfeiture, or Recogniti- 
on: theſe Caſes are excepted, and he is 
obliged to anſwer. Secundo, This Pri- 
— extends not to Actions concerning 
Marc hes, or divgfion of Lands, Tert io, 
It defends not againſt the Superior, — 
ſuing tor his Caſualities, Quarto, Where 
the Minor's Right is only g̃uarrell d conſe- 
quentially, the chief Right quarrelled be- 
longing to a Major, there is no place for 
this Priviledge. Quinto, It defends not 
in caſes where the Heritage was deriv'd 
from Collaterals, ſuch as Brothers or Un- 
cles, Sexto, It defends only where the 
Heritage deſcended, even from the Father 
or Grandfather, if they died in peaceable 
Poſſeſſion, and if no Proceſs was intented 
againſt them in their own N Sp 

ezmo, It takes only place, where the : 
| ther 
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ther was attually inf, 


mained to the defun 


Tutors and Carators. 


counted Heritage, 
by the Father. . 
The Priviledge of Ainority is in ſome 
caſes allowed to the Minor's Heir: Which 
are compriſed in theſe following Rules. 


1. It a Ainor ſucceeds to a Amor, the 


time of Reſtitut ion is regulated by his own 
Minority, and not by his 7, Zefrr. 


2. If the Predeceſſor be Major, and Intra 


mum utile, Reſtitut ion is compe- 


tent ons the Heir's Minority; but he 


has no fu of the anni utiles, than re- 
ct the time of his de- 
ceaſe. 3. Ifa Major ſucceed to a Minor, 


he has only quadriennium utile, after the 


Minor's deceaſe, or ſo much thereof as 


was «nexpired at that time. But this Pri- 


— 39 
; but then it is ac” Tit. VII. 
gh it was cenguet & 


viledge of Alinority as to the Expiring of 


the Legal of Apprifings, is ſpecial and fin- 
gular; Vide in 4 Tit. Apriſ. and Adjud, 

Minority ends in both Men and Wo- 
men when they are 21 Tears of Age com- 
Neat; bur after that there are 4 Tears 
granted, wherein they may reduce what 
they did to their Lefion and Prejudice 
during their Minority; and theſe Years 
— called Anni utiles, or gquadriennium 
write, 

If a Man be an Idiot or Furiow, he 
muſt be found fo be fo ” an Inqueſt, and 
thereafter his neareſt of Kin ' may ſerve 
themſelves Tutors ;, or the Exchequer may 

rant a Tutor dative if they ſerve not; 

t the Tutor in Lam will be preferred tg 

D 4 that 


Idiotry or 
Futi 


Yo 


4⁰ Of Minors and their 


Book I. that Tutor dative, offering to ſerve ques- 
LY MW docungue, and it muſt be proven to the 
Inqueft at the time of the Service, that 
he is furious, and when he began to be ſo, 
and all Deeds done by him after that axe 
null, nor only from the date of the ſervice, 
but from the time that he was found to 
* K: J:6: be Idiot, or * furious. 
Par: 10: If a Perſon be Prodigal or Spendthrift, 
AQ is, he interditts bimſelf, either voluntarily 
Prodigals which is done by a Bad, whereby he ob- 
and their liges himſelf to do nothing without the 
Interdi- conſent of ſuch Friends as therein con- 
ctjon. geſcends upon 
called the J=terdiftors, and if this Nar- 
rative be falſe, ſo that the Perſon is not 
smprovident, as he relates in the Band, 
this vol unt ar imer dict ion will be redu- 
ced. Secumdo, Interdittion proceeds u 
a purſuit, at the inſtance af the neare 


Kin,againſt the Prodigal whom the =y = 


will interdi## if they tee cauſe : Or zaly, 
Though there be no purſuit, yet if in ano 
ther Froceſs they find he has been often, 
or is obnoxious to be cheated, they will 
Int erdict him, Ex proprio motu, and 
two laſt are called Judicial Int erdictions ; 
and no Interdittion laſts longer than the 
Lygvity and Prodigality which occaſioned 
it? but this requires alſo the Sentence of 
a Judge. | 
Upon this voluntar . Band, the Lords 
of Seffon grant Letters of Publication ; 
Letters of and after theſe Letters are publiſhed at 


Publica- . 
N the Aercat . the head . 4 


„ and theſe are therefore 
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Tutors and Curator: 4r 
theShire where thePerſon interdifted dwelt Tit. VII. 


and axe regiftrated, the perſon int erdicted 


can do nothing to the prejudice of bis heri- 


table Eftate, otherways the Interdiers 
may reduce theſe Ss as done after the 
Publication of the Inter dict iam; ( for Inter- 
dictions extend only to Heritage) but yet 
the Perſon himſelf is {till liable to Perſo- 
nal Execution, even upon theſe Deeds 
done after Interdict ion. 


lay, is them 

if they fall to any Efate during their Mi- 
nority, and if either Pupil or Minor have 
any Legal Actian to proſecute, and want 
Tutors or Curaters, the Lords, or any 


other Judge before w Proceſs is 
d ing, will upon a borize 
Curators, who are therefore called Cura- 


tert ad (tes. ; 
Tutors and Curators are not Proprie- 
tors, but Admimiſtrators; theretore they 
can only manage rationally, and do every 
thing for the Veilicy of the Pupil, but 
even this Admmitr at ion does not impow- 
er them to ſell Lands, or to renunce any | 

Heritable Right belonging to the Pup: 
except for paying of Debt, in which caſe 
they muſt have a Decree: for their War- 
rant; nar does 'it impower them to ſet 
Tacks far longer time than their Office 
: Nor can any Tutor be Auttor in rem 
— by Authurizing the Pupil to do any 
for his oyn Advaptage, ſuch as — 


A Father is likewiſe in Law Admini- Admini- 
Rrrator to his own Children : that is to ſtrator in 
both Titer and Curator to theni, Law. 


Book I. become P 


WV a third Party 
Diligence All theſe 


"Of Minors and their 
rincipal or ' Cautioner for him to 


Tutors, Curators and Admi- 


of Admi- niſtrators, or any who behave as ſuch, and 


niftrators, 


Pro-Tu- 
tors. 


| — any one of the Tutors for t 
igence 


who are called in our Law Pro-Twtors, 
are liable to do exatt diligence, and there- 
fore ifany of their Pupil's Debtors become 
Bankrupt, or their Tennants break, they 
are liable in ſol:dum, ſo that the 7 may 

neg- 


| al the reſt; but he has his Re- 
lief againſt the reſt. | 

They are likewiſe liable to put the Mi- 
nor Rents out upon Ammal rent within 


Half a year, or a Term, after they re- 


ceive them, and to put out his * 
upon Annual rent within a year, bot 

Which times are allowed to get good De- 
bitors, but if his Bands bear Annual rent, 


they are only obliged to take in theſe An- 


nual rents once during their Office, and to 
rurn them in a principal Sum, 
nual rent, 


After Tutors and Curgtors have once 


accepted, they cannot Renounce; but if 


they miſcarry or malverſe in their Admi- 
niftration, they may be removed by an 


Action, as ſuſpe& Tutors. 


If there be more Tutors or Curators. the 
Office upon the Death of any of them 


accreſſes to the Survivers, except they 


be named jointly; for then the firſt No- 
mination is diſſolved by the Death of any 
one of them, the Defuntt not having truſt - 
ed any ones and for the ſame reaſon, if a 


cer 


1 


„ 
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certain number be declared a T; : 
the Nomination fails; if ſo many die as it. VII 


that this number Survives not, nor does 


the Office accreſs to ſuch as ſurvive, 
We have little uſe in Scotland, of what Slavery 
the Inftitutions of the Roman Law teach _ - — 


concerning Slavery, or Patria poteftas, for N 
rr 7 


be made 
Slaves, that being contrary ta the Chrifts- 
an Liberty: And the Fatherly Power, er 
Patria pot e tas has little effect with us; 
for a Child in Family with his Father, ac- 
quires to himſelf and not to his Father, 
as in the Crvil Lap. 
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be acquired. 


6 
| Eing to (treat in the Second Bookof | 
things 12 which we 
have git, and we coine to 
have right to them, it is fit to know, | 
| That Dcarnmium or Property is the Power 
| gf «ſing and diſponing what 18 ours, _—_ 


46 Of the Diviſion 
Book II. in ſo far at, we are reſt ricted by Lam of 
pan: And the Law deſigning the ge- 
oo : & — as 2 u — our own, 
o as thereby chiefly to prejudg our Neigh- 
W Ee in 5 A 
| e Property of every thing 

to ſome Perfon or Society, and cannot 2 
in an uncertainty: Nam dominium non po- 
reft eſſe in 2 

Some things do not fall under Com- 
_ and — ** 223 acquire any 

ro in them, ſuch as things common, 
as the Ocean, ( though our Mm has Right 
to our narrow Seas, and to al the Sbore!.) 
Secundo, Things publick, which are com- 
mon only to a Nation or People, as Rivers, 
Harbours, and the Right of Fiſhing in the 
aid Rivers, Tertio, Res univerſitats, 
which are common only to à Corporation 
or City, as a Theater, or the Mercat- place, 
and the like, Quarto, are that are 


as nn 4A wn + & © 


ſaid to be no Mar's, but are Juris Divini, 
which are either ſacred, fuch as the Bells | 
of Churches, for though we have no conſe- 
cration of ny ſince the Reformation, | 
yet ſome things have a Relative Holinef, 
and Sanftity, and fo fall not under Com- 
merce ;, that is to ſay, cannot be bought 
and fold by Private Perſons. Quinto, 
Things that are called ſan#e; ſo called, 
becaule they are guarded from the - + | 
of Men, by ſpecial Sanit ions, as the Wallsof 
Cities, Perſons of Ambaſſaders, and Laws 


ah. a -m oe oc oft A &*t.; wo. ax a two ons in as ao Im vas 


Sexto, Things Keligions, ſuch as Church 
Tardi. | k | 
5 


| 


| cellency of the other. 


Of Rights, & 


As to thoſe things which fall within Tit. L 


Commerce, we may acquire Right to them, 
either bv the' Law of Nature and Nations, 
or by our Cv and Municipal Law, Do 


Nations, either by our own Fatt and Deed, 
or Secundo, by a Connettion with, or De- 
pendence upon things belonging to us; the 
firſt by a general term is Occupation, 
and the laſt Acceſhon. 

ion, is the appropriati 


Ways of 
acquiring 
mmicnor Property is acquired by the Law f 


and - 
prehend. gf thoſe thing which dares © — 


belonged to none. And thus we acquire pro- 
perty in wild Beaſts, of which we acquire 
2 Right how ſoon we — them, or 
are in the proſecution of them with proba- 
bility to apprehend them, as alſo we retain 
a Right to them whilſt they remain in our 


Poſſeſton, and even after they have eſcap d, 


if they be yet recoverable by . Secundo, 
Property comes by Accelſion; as for in- 


of our Beafts, belong to us, and Ground 
that grows to our Ground, becomes in- 
ſenſibſy ours, and is called Alluvio by the 
Civilians. And it is a general Rule in 
Law, that acceſſorium ſequitur naturam ſu; 
principals ;, and yet a Picture drawn by a 
reat Maſter upon another Man's Sheet or 
able belongs to the Painter, and not to 

the Maſtewof that whereon it is drawn; 

the meanneſs of the one ceding to the Ex- 


There 


Rance, a Houſe built upon, or Trees taken Acceſſion 
Root in our Ground, and the Product alſo 


2 


or 
Ship of my 
it would become the Maker's, 
not belong to me to whom the 


W 
woul 
Wood 
Specifica- fication, in which this isa general Kule, 
tion. 


the Matter i alſo owner of the Species, or 
thing made; as, if a Cup be made of ano- 
ther Man's Silver, the Cup belongs not to 
the Maker; but to the Owner of the Met- 
tal; becauſe it can be reduced to the firſt 


228 him that made it, and not to 
the of the Matter; as Wine and 
Oil made of another's Grapes and Olzves, 


which belongs to the Maker, ſeing Wine | 


cannot be reduced to the Grapes of which 
it was made. 

Property is likewiſe acquired when 

two or moe Perſons mit together in one 


and this is called 2 


that if the Species can be reduced to the 
rude Maſs of Matter, then the owner of 


5 
t 


; 


Maſs of Silver: but if it cannot be redu- 
ced, then the Species will undoubtedly | 


what formerly belonged to them ſeverally; 


— the Materials _ * 4, it is 
calle a ial Name «ſion, as 
Confufion yhen 1 — Wines are mixed and 


confounded together: but it the Particu- 


lars mixt be dry and ſolid, ſo as to retain 
their different Shapes and Forms, it is 
called Commixtion; and in both Caſes, if 
Commix- the Confuſion or Commixtion be by con- 
won. ſent of the Owners, the Body, or thing re- 


ſulting 
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ſulting from it, is common to them all; Tit. I. 


but if the Commixtion be by chance, then 
if the Materials cannot be ſeparated, the 
thing is yet common; as when the Gram 
or Corns of two Perſons are mixed toge- 
ther by chance, here there muſt neceſſa- 


rily be a Community, becauſe the ſeparati- 


on is impoſſible : but if two Flocks of Sheep 
belonging to different Perſons, ſhould by 
accident mix together, there would be 
no Community; but every man would 
retain Right to his own Flock, ſeing they 
can be diſtinctly known and ſeparated, 
and theſe two ways of Acquiſition are by 
Acceſſion, 


The laſt and moſt ordinary way of ac- Tradition 


quiring of Property is by Tradition, which 
is defined a delivery of Poſſeſhion by the true 
Owner, with a deſign to transfer the Pro- 
perty to the Receiver; and this tran/lation 
is made either by the real deliverv of the 
thing it ſelf, as of a Horſe, a Cup, &c. or 


by a Symbolick delivery: as, is the deli- 


very of a little Earth and Stone in place of 
the Land it ſelf, For where the thing can- 
not be truely delivered, the Law allows 
ſome Symbols or marks of Tradition. And 
lo far is Tradition neceſſary to the acqui- 
ring of the Property in ſuch Caſes, that he, 
Who gets the laſt Right with the f. 
Tradition, is ſtill preterr'd by our Law. 
If he, who was once Proprietar, does wil- 
lingly quit his Right, and throw it 
away, (which the Cvil Lam calls pro 
aerclicts habere ) m firſt Finder acquires 


50 Of the Diviſion 
Book II. 2 new Right, per inventionem, or by fin- 
O&Y VV ding it, by which way alſo Men acquire 
Acquiſi- Right to Treaſures, and to Jewels lying on 
tio per the Shoar ; and generally to all things that 
inVentio- belonged formerly to no Man, or were 
nem. thrown away by them: But it is a general 
Rule in our Law, that what belongs to no 

Man, is underſtood to belong to the King. 
Preſcrip- Preſcription is a chief way of acquiring 
tion. Rights by the Civil Lam; but becauſe that 
Title comprehends many things which 
cannot be here under ſtood, I have treated 
of Preſcription amongſt the ways of looſing 
Rights, it being upon diverſe Conſidera- 
x tions, Modus acquirendi & amittendi. | 
Bona fi- We alſo acquire Right to the Fruits of 
des. thoſe things which we poſſeſs, bona fide, if 
theſe Fruits were gathered in, or up- 
lifted and — by us, whilſt we 
thought, we had a good Right to the thing 
it ſelf: For though thereafter our Right 
was found not to be good, yet the 
- Law judged it unreaſonable to make us 
reſtore, what we looked upon as our 
own, when we ſpent it; and theretore, 
when this Bona fides ceaſeth, which may 
be ſeveral ways, eſpecially by intenting an 
action at the true Owner's inſtance, we 
become anſwerable for theſe Fruits; 
though thereafter they be percefti & con 

Jumpti by us. 


TIT. 


Heritable Rights, &c. 


TIT. IL 


Of the Difference betwixt Heritable and 
Moveable Rights. 


H in the former Title cleared hom 
we acquire Rights, we come nom to the 
Diviſion of them. 

The moſt comprehenſive Diviſion of 
Rights amongſt us, is that whereby they 
are divided into Heritable and Moveable 


K ights, 


Heritable Rights in a {tri Senſe, are Heritable 
only Lands: and all Sums of Money, and & Move- 
other things which can be moved from able 
one place to another, are moveable : But Rights, 


that is only counted Heritable in a Legal 
ſenſe, which belongs to the Heir, as all 
other things which fall to the Executor, 
are moveable ;, and ſo Sams of Money, al- 
beit of their own nature they are move- 
able, yet if they were lent lor Annualrent, 
they were of old reputed Heritable. 

For underſtanding whereof” it is neceſ- 
ſary to know, that albeit by the Canon 
Law all Annualrents were forbidden, as 


Annual- 


being contrary to the Nature of the thing, ent. 


( Money being barren of its own Nature: ) 
yet the Reformed Churches do generally 
allow it ; nor were the Jews prohibited 
to take Annualrent trom Strangers, 


Bands 


Before the Year 1641. all Bands and Herita- 
Sums bearing Ammalrent were berita- 
S323. ble 


ble and 


Moveable 
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Book TIT. ble as to all effects, ſo that the Executor 
WY WV who is Heres in mobilibus, had no Ifitereſt 
in, nor Share of ſuch Bands, but they be- 

longed intirely to the Heir. But that 
Parliament finding that the reſt of the 
Children beſide the Heir, had no Proviſi- 

on by our Law, except an equal Mare in 

the Moveables, they therefore ordain'd, 

that all Bands for Sums of Money ſhould 

be moveable, and ſo belong to the Execu- 

tors, except either the Executors were ſe- 

cluged, or the Debitor were expreſly obli- 

ged to infeft the Creditor: which is like- 


wiſe renewed ſince the King's Reſtau ra- 


K. C 2. fin *. For in theſe caſes, it was clear, 
P rh 1- that by the DeFtination of the Defuntt, 
Act 32. (which is the great Teft in this Caſe) 
theſe Sums were to be Heritable; and yet 
all Sms bearing Annualrent, are till 


Heritable heritable in ſo far as concerns the Fisk, 


quoadFil- or the Relict: ſo that if a Band bear An- 
cum & nualrent to this day, the Fisk cannot 
Relictam. claim any Right to it, as falling under the 
Rebels fingle Eſcheat, (whereby when he 
becomes Rebel, all his Moveables fall to rhe 


King ;, ) nor has the Relict any Right to a 


third of them, as (ſhe has to a third of other 


Moveables, the Law having preſumed, - 


that Relicts will be ſtill ſufficiently ſecu- 
red by their Contracts; but whether the 
Sum be Heriuable or Moveable, all the hy- 
gone Annualrents, and generally all y- 
gones are moveable as to all Intents and 
Purpoſes, and fo fall ro Executors, and to 
the His, and to the Rclitt;, becauſe by 

gone 


Heritable Rights, &c. 
e Refts are look'd on as Money lying 
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y the Debitor, they being already pay. 


able, as all Obligations bearing a tract o 
future time belonging to the Heir. 


So far does the Law defer to the will of 
the Proprietar, in regulating whether a 


Sum ſhould be heritable or moveable ; 
* Lam thinking that _y Man is 
eft Judge how his Eftate ſhould be be- 
ſtowed ) that if a Man deftinate a Sum to 
be imployed upon Land or Annualrent, 
this Deſtination will make it heritable, 
and to belong to his Heir; or though 


Sums he- 


the Sum was originally ſecured by a move- ritable by 
able Band, yet it may become heritable Dc ina- 
by the Creditor taking 2 ſuperveening tion. 


beritable Seeurity for it, or by compriſing 
for his ſecurity. But yet the Creditor de- 
| ſign is more to be conſidered than the ſu- 
pervenient Right; as for inſtance, a Sum 
may be moveable ex ſua natura, and yet 
may be ſecured by an heritable Surety ; aS 
in the Caſe of by-gone Anmualrents due 
upon Infeftment of Annualrent, which 
are unqueſtionably moveable of their own 
Nature, and yet they are heritably ſecu- 
req; and even Executors may recover 
them by a real Action of Poynding of the 
Ground. And, if a Wedſet bear a Pro- 
von, that not wit hitauding of Requiſition, 
the Wedſet Mall ſtill ſubfift, the Requiſition 
will make the Sum moveable, though 
it continue ſecured by the Infeftment; as 
alſo Sums ab initio heritable may be ſe- 
cured by an acceſſury moveable Security, 

3 without 
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Book II. without altering their Nature; as for in- 
ſtance, if one take a Gift of ſingle Eſcheat 
for ſecuring himſelf in heritable Sums, this 
does not alter the Nature of the former 
heritable Right. 

Though a Sum be Heritable, yet if the 
Creditor to whom it is due require his Mo- 
ney, either by a Charge or Requiſition, it 
becomes moveable ;, for the Law conclades 
in that Caſe, that the Creditor deſigns ra- 
ther to have his Money, than lying in the 
Debitor's hands upon the former ſecurity; 
and ifit were lying in Money beſide him, 


it would be moveable : And a Requiſition 


to one of the Cautioners will make it move- 
able, as to the Principal and all the other 
Cautioners : But a charge on a Band 
Wherein Executors are ſecluded, Will not 
make the Sum moveable ;, for the deſign of 
the Creditor us preſumed to continue in fa- 
vours of the Heir, till the Sum be paid, 


or the Band innovated: And for the ſame 


reaſon, a requiſition uſed by a Wife, who 
has an Heritable Sum that falls not under 
the Jus Mariti, will not make it move- 
able, ſince it is preſumed the deſigned on- 
ly to get Payment, bur not to give it to 
her Hu. band. 

But if the Creditor who required his 
Money take Anmualrent after that Regufi- 
tion, it is preſum'd that he again altered 
his Inclination, and reſolved to have. it 
he rit able, and to continue due by virtue 


of the fir ſt Security, 
Though 


„ e e 


Heritable Rights, &c. 


Though a Band be Heritable as bear- Tit. III. 


ing Ammalrent, yet before the Term ay 


of Payment, it is moveable as to all Per- 
ns. 

From all which it isclear, that ſome 
Sums are moveable as to the Executor, 
but not as to the Fisk or Relict; and ſome 
may be moveable, as to the Debitor and 
his Executors, and yet may be heritable 
as to the Cred:tor, and thole repreſenting 
him; as for inſtauce, an Obligation, to 
imploy a Sum due by a Moveable Band u- 
pon Land or Annualrent for the Heirs of a 
Marriage, that Sum as to the Creditor 
would be herit able, yet quoad the Debitor, 
it would remain moveable, 


a 


TIT. II. 


Of the Conſtitution of Heritable Rights, by 
Charters and Se aſins. 


Hung treated in the former Chapter 

of the difference betwixt Herit able 

and Moveable Rights, it is now fit to begin 

2 Heritable Rights, as the more Wo- 
k. | 


Our Heritable Rights are regulated by Feudums 


the Feudal Law, by which Feudum, whic 
we call a Feu, was defined to be a free 
and gratuitous Right to Lands made to one 

for Service to be performed by him: He 
who grants this Feu, is in Our Law cal- 
led the Superior; and he to whom it was 


E 4 gran- 
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Book II. granted, is called the Yaſſal : the Superi- 
oo, Kight to the Hie is called dominium di- 
Supri . rectum, and the Vaſſal's Right is called 
& Vaſſal Domiuium utile; and if that Vaſſal diſpone 
Domini- the Land to be holden of himſelf, then 
um dire- that other Perſon who receives that Feu, 
ctum & is called the Sub-vaſſal, whereas the 
utile. Vaſſal who granted the Feu becomes the 
immediate Superiour to this Sub- vaſſal, and 
Sub-vaſſal the V:ſſal's Superiour becomes the Sub- 
vaſſal*'s mediate Superiour, and is ſo cal - 
led becauſe there is another Superiour 
— betwixt him and the Sub-vaſ- 

fat. 
The Superiour diſpones ordinarly this 
Feu to be holden of him by a Charter 
and Seaſin. The Charter is in effef the 
Diſpoſition of the Feu made by the Su- 
periour to the Vaſſal; and when it is firſt 
granted, it is called an Original Char 
rer or Right; and when it is renewed, 
it is called a Right by Progreſs, and pro- 
ceeds <i.her upon Keſignation, when the 


Lands are refizned in the Superiour's hands 


for New Infef:ment, either in favours of 
the Yaſſal himſelf, or of ſome third Party, 
or by Confirmation, When the Super iour 
confirms the Right tormerly granted. And 
if it is to be holden from the Diſponer of 
the Saperiour, that is called 2 me, and 1s 
a publick Right, and is {till drawn back 
to the Date of the Right confirmed. Bur if 
the Confirmation be only of Rights to be 
holden of the YVaſal, it is called de me, 
aud is a baſe Right, the gfte& of this 
| Charter 
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Charter being to ſecure againſt Forfaul” Tit. III. 
ture or Recognition of the Superiour, all LSWW 
which are voluntar Right, but if they be 

granted in obedience tv a Charge upon 
Apbriſing or Adjudication, they are ne- 

ceſſar. 

If the Charter contains a Clauſe de no- 
vo dam, then it has the Effect of an Ori- 
ginal Right, and ſecures againſt all Caſua- 
lities due to the Superiour. 

In Charters, the firſt thing expreſſed is, 
for what Cauſe it was granted, and if ic 
was granted for Love and Favour, Our Cauſe o- 
Law calls that a Lucrative Cauſe; or for a nerous & 
Price, and good Deeds, this we call an lucrative. 
Onerous Caufe, 

The ſecond thing conſiderable in a Diſpo- 
Charter, is the diſpeſitive Clauſe, which itise 
contains the Lands that are dilponed ; Clauſe. 
and Regularly with us, the Charter will 
give Right to no Lands, but what are 
contained in this Clauſe, though they be 
enumerated in other Places ot the Char- 
ter. 

The Third Claxſe is, that wherein is ex- Tenendas 
preſt the way how the Lands are to be 
holden of the Superiour, and this is called 
the Tenendas, from the firſt word of the 
Clauſe. | 

The fourth Clauſe is that which expreſ- 
ſes,what the Vaſſal is to pay to the Saper. - Redden- 
our, and this Duty is called thg Keddendo, do. 
becauſe the Clauſe, whereby it is payable, 
begins, Redgendo inde anyuatim. 


The 


58 Conſtitution of Heritable 
Book II. The fifth Clauſe is the Clauſe of War. 
WWW 


randice, which is either Perſonal or Real; 


Warran- Perſonal Warrandice is when the Author 
— 2 er: or Diſponer is bound Perſonally, and is ei- 
onal and [her imple Warrandice, which is only from 


Smpie ſubſeguent and future Deeds of the Gran- 
Warran- ter; and this Warrandice is Implied in 


Sire. pure Donations, Or Secundo, Warrandice 
Warran- from Fatt and Deed; which is, that the 
dice from Granter hath not done, or ſhall not do 
Fact and Deed prejudicial to the Right waned 
Deed. Or Teritie, Marrandice is abſolute, and 

that is, to warrant againit all Mortals: 

and in abſolute Warrandzce, this is a rule, 

that an Adequate onerous Cauſe preſumes 
Abſolute fill abſolute Marrandice; but abſolute 
Warrau- Warrandice in Aſffignations Imports only 
dice. that the Debt is truely due, and not that 
the Debitor is ſolvent. 

All Rights granted by the King are 
preſumed to be Donations, and Import 
no Warrandice. 

Real Warrandice is when Infeftment 
of one Tenement is given in ſecurity of a- 
nother, 

The effect of Warrandice is, that if 
the thing warranted be taken away, 
there is competent to the Party, to whom 
the Warrandice 18 granted, an Action of 
Evil ion. 

As Warrandice infers relief, ſo Excam- 
bion inters vegreſs; that is to ſay, the 
Party from whom the excambed Lands 
arc evicted, cither by a Deed of the Ex- 


camber or a defect of the Right, has re- 
greſs 


_ RealWar- 
randice. 
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greſs and recourſe to the Lands which he Tit. III. 


' excambed with the Lands which are evi 


fed: And this ariſes from the nature of 

the Excambion without expreſs pattion, 

and is competent too, as well as againſt the . 

ſingular Succeſſors of Excambers and their 

Heirs. | | 

Becauſe Tradition is requiſite to the Precept 

compleating of all Rights; therefore the of Scaſin. 

Charter contains a Command by the Su- 

periour to his Baily; to give actual State 

and Seaſin to the Vaſſal, or to his Artur- 

ney, by tradition of Earth and Stone, 

And this is called the Precept of Seaſin, and 

upon it the Yaſſal, or ſome other Perſon, 

having a Procuratory from him, gets 

from the Baully, Earth and Stone delivered 

in preſence of a Notar and two Witneſſes 

which Inſtrument is called a Seaſim, And Scan. 

it the Superiour gives Seafin himſelf, it is 

called a Seaſin, ( proprizs manibus, ) ſo that Seaſin 

a Formal Seaſin is the Instrument of a No- propriis 

tar, bearing the delivery of Earth and manibus. 

Stone, or ſome other Symbols by the Supe- 

riour, or his Bailly to the Vaſſal, or his 

Atturney : The Tenor whereot is known | 

and fix d, and now by a late Statute the | 

Witneſſes must ſubſcribe the Inſtrument *, K. C. 2. 

and thus the Vaſſal ſtands Infeft in the wo zo 

Land by Charter and Seaſin. Jo 
This Seaſin being but the Aſſertion of 

the Not ar, proves not; except the war- 

rand ot it; that is to ſay, the Precept or 

Diſpaſition whereon it proceeded be pro- 

duced; but a Seaſin given by a Husband 

a to 
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Book II. to his Wife, or by a Superiour to his Vaſt 
a, proprits manibus (without a r 

is ſufficicut, when the competit ion is Wi 
the Granter's own Heirs, or with no more 
ſelemn R iehts, and is not exorbitant; and 
after 40 Tears there is no neceſſity to pro- 
1 duce either Precept of. Seafin, or Procu- 
K. J. 6. ratory of Reſignat ion by a ſpecial Statute *. 
Par. 14. This Sein muſt be regiſt rated within 
Act 214. 60 days, either in the general Regiſter at 
Edinburgh, or in the particular Regiſter 
of the Shire, Stewartry, or Regality where 
FK. Ja.6. the Land lyes, f elſe the Right will not 
Par. 23. be Valid againſt a fingular Succeſſor ; 
Act 16. that is to fay, if any other Perſon Buy 
the Land, he will not be obliged to take 
notice of that Sean; but the Right will 
ſtill be good againſt the Granter and his 

Hewrs. . | 

If Lands lye Diſcontigue, every Tene- 
ment muſt have a ſpecial Seaſin, except 
they be united in one Tene ment, and then 
one Seaſin ſerves for all; if there be a 
ſpecial place expreſs d where Seaſin ſhould 
be taken: but if there be no place ex- 
wreſs'd, then a Seaſin upon any part will 
CG ſufficient for the whole Contiguous Te- 
nements, (theſe being naturally united; ) 


but will not be ſufficient for Lands, lymg 


Diſcontigue : And one Sean will ſerve 
for all Tenements of one kind, but where 
they are of ſeveral kinds, as Lands, Milns, 
or holden of different Superiours, or by 
4 düferent holding of the ſame e 

thele 
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Charters and Seaſins. 


theſe (though Contiguous) &c. will require Tit. III. 


ſeveral Scans: The Symbols of Poſſeſſion 
being different, for Lands paſs by the 
Tradition of Earth and Stone, and Milns 
by the Clap aud Happer. 

Sometimes Lands «are erected into a 


Barrony, (the nature of which is explain- Erection 
ed be ore, Tit. Inferiour Judges,) and in a Bar- 
whenſoever this is granted, Union is im- rony. 


plied as the leſſer degree. 

Erection in a Barrony can only be by 
the King, and is not Communicable by 
any Subaltern Rights, albeit the whole 
Barrony be diſponed, though the Union 
may be thereby Communicated. 

This Ouion can only be granted by the 
King, which he may grant either Origi- 
nally, or by Confirmation, and being ſo 
granted, it may be tranſmitted by the 
Receiver to a Sub-Vaſſal,, but if a part 
of the Lands united be diſponed, the whole 
Union is not diſſolved, but the Part dil- 
poned only; and this Von and all other 
Privileges and Proviſions can only be 
granted in the Charter, but not in the 
Seaſin. : 

Real Rights being thus eſtabliſhed by 
Charter and Seaſin, are not affected or 
burdened by Back Hands, or other perſo- 
nal Declarations ; fo that ſingular Succei- 


ſors are not obliged to take notice of them; 


bur till they are ſo compleareg, ſach De- 
clarations (though perſonal ) do affect 
them, and are valid againit ſingular Suc- 
ceſſors : But they affect perſonal Rights, 

| 1s 
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Book II. ſuch as Bonds or Contracts, even though 
WYV they be not Intimated. 


Divifion 
of Feus. 


Ward. 


*Q. Mary 


ar. 3. 


K. Ja. 6. 
Par. 2 
Act 42. 


3 


IT. . 
Of the ſeveral Kinds of Holding, 


THE firſt Diviſion of Fexs from the ſe- 
veral kinds of Holding, is, that ſome 
Lands hold Ward, ſome Feu, ſome Blench, 
and ſome Burgage. 

For underſtanding Ward-holdings, it is 
fit to know, that at firſt all Feus were 
Rights granted by the Longobards, and 
the other Northern Nations ( whewthey 
conquer'd Italy) to their own Soldiers for 
Service to be done in the Wars; and there- 
fore Ward-bolding, which is the propereſt 
Holding , is called ſervitium militare; 
and all Lands are therefore preſumed ta 
hold Ward, except another holding be 
expreſs'd; and ſervitium debitum & 
corſuerum, is interpreted to be Ward- 
bkelding, 

The Advantages ariſing to the Supe- 
riour by the ſpeciality of this Holding are, 
that the Swperieur has thereby the full 
Meals and Duties of the Ward Lands, 
during the Years that his Male Vaſſal is 
Minor *; for the Feu being given origi- 
nelly to the Yaſſal for! Military Service, 
It returps fo the Supcriour during Mi- 


nority; becauſe the Law preſumes, that | 


the AMAinor is not able to ſerve his Supe- 
h TIGHT 


8] 


$20 ee YOU 


Of Haldings. 


riour in the Wars, but in Female Vaſ- Tit. IV. 
ſals, this Caſuality laſts only till 14 Tears SY WW 


gompleat;, becauſe they may then marry 
Husbands, who may be able to ſerve the 
Superiour, and this properly is called the 


| Caſuality of Ward: for Marriage is due 


in other Holdings, as ſhall be cleared in 
the next Title, 

Sometimes the Superiour is content to 
accept a li, quota, or annual Preſtat ion, 
in place of the Mea's and Dytics that fall 
to him by the Ward, and this Hclding is 
called Taxt-ward: The Marriage is alſo 
taxt in that Caſe to a particular Sum; 
but tWough theſe Taxt-ward and Taxt- 
marriage Duties become debita fundi, 
they being expreſs'd in the Reddendo; 
yet becauſe the Holding remains ſtill a 
Ward-holding, therefore Lands holdin 
Taxt-ward recognoſce, if they be du 

ned without conſent ot the Superiour. 

hen a Vaſjal holds immediately Ward 
of the King, and a Sub YVaſſal holds Ward 
of that Yaſjal, this is call'd Black Ward, 


or Ward upon Ward. 
Feu-holaing is that whereby the Yaſ[4 F eu-hold- . 


is obliged to pay to the Superiour a Sum 
of Money yearly, in name of Feu dutie no- 
mine Feudi irma. 


This Holding has ſome Reſemblance gm. 
with the ( Emphyteuſis) in the Roman — gy 


Law, but it is not the ſame with it; for 
Empbyteuſis was a perpeiual Location, 
containing a Penſion, as the hire which 
was granted, for improving and cultiva- 

ting 


64 Of ſeveral Kinds 
Book II. ting barren Ground; but our Feu-hol ding 
WV comes from the Feudal Law, ( whereof 
there is no veſtige in the C:wvil ) and 
paſſes by 8 to Heirs. 
Blench- . Blench- holding, is that whereby the 
Holding. Vaſſal is to pay an Eluſory Duty, meer ly 
tor acknowledgment, as a Penny or a pair 
of Gloves, nomine albe firme, and ordi- 
narly it bears, fi petatur tantum. 
Theſe Blench Duties are not due, whe- 
ther they be of a yearly. growth, or not, 
* K. Ja.6, except they be required yearly by the Su- 
Par. 18. periour *, as for Inſtance, if the Blench 
Act 14. Duty be yearly Attendance at ſuch a place 
or a Roſe yearly, the Superiour On ſee 
nothing for bs Blench Duties, except he 
required the ſame within the Tear, But 
the Exchequer now puts a Value upon 
every Blench Duty that can be eſtimated, 
ſuch as Gloves or Spurs, and exacts them 
for all by-gone Years within Preſcripts 
on; though they be not required year- 
ly. 
Buroage- Burgage- holding, is that Duty which 
bolding- Burghs Royal are obliged to pay to the 
King, by the Charters, erecting them in 
a Burgh Royal: and in this the Burgh 


is the Vaſa! and not the particular 


Burgeſſes;, and the Bail:iffs of the Burgi 
are the Kings 1 : N can bo 
© 1 4, in Burgage Lands given by any other 
TR of than the Baify, and Town-Clerk TI 
Act 27, the Town have any, and they mult be 
K. C. 2. Hege grad in the Town-Clerk's Books *, 
Par. 3, 
Act 18 When 
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Of the Caſualities, &c. 65 
When Lands are Mortified (which we Tit. V. 
call ad manum mortuam ) to Churches, | 

Hoſpitals, or other Pious Uſes; the So- Ad ma- 
ciety to which the Mortification is made, num mor- 
hel becomes Yaſſal: and the Reddendo being tuam. 
only Preces & Lachryme, and the Socie- Mortifi 


— 


1 ty never dying, the Superiour loſes many cation. 
jj. | Caſualities of the Superiority z wherefore 


Lands cannot be mortified without the 
e- Superiour's conſent. 


9 — — 
ch ; : +, 

i Of the Caſualities due to the Superiour. 

=. HE Feu being thus ſtated by the 
YT Superiour in the Perſon of his Vaſſal, 
d, it will be fit in the next place, to conſider 


mi what Right the Super:our retains, and 
t-| what Right the Yaſſal acquires by this 
it. | ConStitution of the Feu. 

Ihe Superzour retaivs ſtill dominium 
chdirectum in the Feu, and the Vaſſal has 
he] only dominium utile, and therefore the 
n Superiour is ſtill Infeft as well as the YVaſſal. 
But the King needs not be Infeft, for he 
is Infeft jure Coronæ in all the Lands of 
Scotland, that is to ſay, his being King 
is equivalent to an Infeftment. 

The Superiour has different Advanta- 
ii ges and Rights, according to the different 
bel manner of Holdings; and there are ſome 
+ | Rights and Caſualities common to all 
Holdings, 
en F Hard- 
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Book II. IWard-holdings give the Superiour a 
WY TV Right to the Meals and Duties of his YVaſ- 
ſal Lands, during all the Years that his 


Vaſſal is Minor; and this is properly cal- 


led the Caſuality of Ward, but the Supe- 
riour or his Donat ar are obliged to enter- 
tain the Heir, if he have no other Feu or 
Blench Lands, and to uphold the Houſe, 
Parks, & c. in as good condition as they 
K. I. 4. found them; and muſt find Caution for 
AR 25: If the Vaſſal ſells or Diſpones the half of 
5 - 
K. Ja: 5: his Ward-Lands to any except his appear- 


Par. 4: and Heir who is aliogqui ſucceſſurus, with- . 


Act 15. out the conſent of his Superiour, the whole 
 Ward-Lands fall to the Superiour for ever; 
Recogni- and this we call * Recognition. Which 18 
tion- [Introduced to puniſh the Ingratitude of 
1 the Vaſſal, who ſhould not have diſponed 
53 the Lands which is preſumed he got gratui- 
Pe 19» % from the Superiour without his own 
— Loop and to ſhun this, the Vaſſal in 
Hard- Lauds gets the Superiour's Confir- 
mat ion before he takes 3 for if 
he takes Iufeft ment before he be confirmed, 
the Land's Recognoſce, as ſaid is; ſince the 
Vaſal ſhews ſufficiently his Ingratitude 
by the very taking of the /nfefrment. But 
it the Sean be null in it ſelf, it infers no 
Recognition, becauſe in that caſe there is 

no Right tranſmitted. 

And though. the YVaſſal at firſt did not 
ſell the half without the Swperiour's con- 
ſent; yet, if he thereafter ſells as much 
as will extend to more than the half 5 

the 
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the Fru, the fir Buyer will likeways loſe Tit. V. 
his Right, if it was not Confirmed before 
he took Infeftment, And this holds even 

where the Lands are but Wad-ſer, though 

the Back-Tack Duty does not extend to 

the equal half of the value of the Lands, 

if the Lands Wadſet exceed the major part 

of the Tenement : But alienation of Teinds, 

or 8 a _ 5 from the Yaſſal, po- 
ſterior to the Deeds Inferring Recognition, 

infers not this Caſuality, becauſe they are 

not holden ward. 

Not only a Confirmation or Novo da- Novo da- 
mu, if it expreſs Recognition; but the mus. 
Super our accepting Service, or purſuing 
for the Caſualizies, are a paſſing from 
the Recognition, becauſe they Inter the 
pains Acknowledgment of the Yaſ- 
ſal's Right. And Inhibition raiſed and 
executed before the Recognition, be Incur- 
red, ſecures againſt the ſame by a late 
Statute *, K. 1a 7. 

Recognition takes place in Taxt - Ward par: . 
as well as Simple-Ward, but in no other Act 4. 
manner of Holding, except the ſame be 
exprelly provided in the Vaſſal s Charter,. . 
for Mard- holding is preſumed to be the Diſclama- 
only proper Feudal Kighr. © 

If the Vaſſal denieth the Superiour, he Roh. ©. 
loſes his Feu, and this is called Diſclama — 
tion *,, bur any probable ground of Igno- Reg: Ma- 
rance Will take off this Forfeiture. jeſt: lib;2: 

If the Vaſſal, who holds Mard- Lands, cap: 63: 
dies, having an Hew Unmarried, whe- Par: 6+ 
ther minor or 2 the Syperigur gets Act 

2 the 
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Book II. the value of his Tocher, though he offer 
him not a Woman to be his Wife : but if 

the Superiour offer him his Equal for a 
Wife, and he refuſes to accept her, and 
Marries any other Perſon, the Superiour 
gets the double of his Tocher. And one of 
theſe Caſualities is called the ſingle Avail 
Avail of of the Marriage, and the other the double 
the Mar - Avail of the Marriage; but the Modifica- 
riage. tion of this is referr'd to the Lords of Seſion, 
who conſider ſtill, what was the YVaſal's 
free Rent, all Debts deduced, and the or- 
Theſingle dinary Modification of the ſingle Avail is 
& double about two Years Rent of the Vaſſal's free 
Avail of Eftate, even though the Heir was Here- 
the Mar- trix; and the double Avail is but a Year 
riage. more, Which is three Tears free Rent: 
And though there were moe Heirs Por- 
tioners, there will only one Avail be due 

or them all. 

Though this Caſuality of Marriage be 
ſill due in all Ward-boldings, yet they 
may be due by expreſs Pattion in other 
Holdings, and there are many in Scotland, 
who hold their Lands Feu, cum marit agio, 
and in both Caſes, the Marriage is debi- 
tum fundi. | 

Though as to the Caſuality of Ward, 
every Superiour has Right to the Ward- 
Lands holding of himſelf where the Vaſſal 
holds Ward-Lands of moe Superiours; 
yet the Caſuality of Marriage falls only to 
the eldeſt Superiour, becaule there cannot 
be moe Tochers than one, and he is the 
eldeft Superiour from whom the Yaſul 


had 
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had the firſt Feu; but the King is ſtill Tit. V. 
WWW 


preſumed to be the eldeft Superiour, be- 
_ all Feus originally flowed from 

im. 
It is thought that the reaſon, why this 
Caſuality is due, was, becauſe it was not 
Juſt, that the Yaſſal ſhould bring in a 
Stranger to be Miftreſs of the Feu, with- 
out the Superiours conſent; tor elſe he 
might choiſe a Wife out of a Family 
that were an Enemy to the Superiour. 
But I rather think, that both Ward and 
Marriage, proceed. ed from an Expreſs 
Pattion betwixt King Malcome Kenmore 
and his Subjects, when he firſt Feued out 
the whole Lands of Scotland amongſt 
them; as is to be ſeen in the firſt of hi 
Statutes *. 

The ſpecial Duty ariſing to the Supe- 
riour ina Feu-holding is, that the Supe- 
riour gets a yearly Feu Duty payed to him 
and if no part of this Feu Duty be paye 
for three Years, then the Vaſſal loſes his 
Feu, ob non ſolutum Ganonem : for the 
Feu Duty is called Canon; and if this 
Proviſion be expreſs'd in his Charter, he 


will not be allowed to Purge this [rri- 


tancy, by offering the by-gones at the 
Bar, But though this Proviſion be not 
expreſs'd in the Charter, yet the Feu will 


* Leg, 
Milcol, 
cap. 1. 
FeuDuty. 


b | N 
e annulled for not payment of the m K. Ja. 6. 


Duty, by an expreſs Act of Parliamen 
but the Vaſſal in that Caſe will be allow 
ed to purge at the Bar. And the reaſon o 


this difference is, becauſe the expreſs Pa- 
1. 3 ction 


? Par. 153 
Act 240. 
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Of the C aſualities due 
d ion is thought a ſtronger Tye than the 


WAY WV meer Statute, 


Clauſe ir- 


ritant. 


A Clauſe Irritant in our Lam, ſignifies 
oY Proviſion which makes a Penalty to 

e Incurred, and the Obligation to be null 
for the future; as where the Superiour 
gives out his Feu upon expreſs Condition, 
that if the Feu-duty be not payed, the 
Feu ſhall be null and reduceable. And a 


Clauſe re Clauſe Reſolutive 15 a Proviſion, whereby 


folutive. 


Non en- 
try: 


the Contract, to which it is affix d, is for 
not Performance, declared to have been 
null from the beginning. 

The Caſualities that are due by all man- 
ner of Holdings, and which ariſe from 
the very Nature of the Feu, without any 
expreſs Patton, are Non- entry, Relief and 
Life rent Eſcheat. 

Non entry, is a Caſuality whereby the 
Superiour has Right to the Meals and Du- 
ties of the Lands, when there is not a 
Vaſſal actually entered to the Lands, or 
Where the Yaſſal's Right is reduced after 
he is entered. And the reaſon,why this is 
due to him, is, becauſe he having given 
out his Feu to his Vaſſal for ſervice, when 
there is no Vaſſal entered, the Law al- 
lows him to have recourſe to his own Feu, 
that he may therewith provide himſelf a 
Vaſal, who may ſerve him: but though 
the full Rents of the Lands be due to the 
Superiour, from the very time that he 
Cites his Vaſſul to hear and ſee it found 
and declared, that the Lands are in Nun- 
entry, yet before that Citation, the Sin 

. | perl uf 


To the Superiour. 


periour gets only the Retoured Duties. Tit. V. 
And the reaſon of the difference is, be LAYW 


cauſe after Citation there is a greater con- 
tempt than before, and ſo is to be more 
ſeverely puniſhed. 


ty, it is fit to know, that there was of 
old a general valuation of all the Lands 
of Scotland; but thereafter there was a 
new valuation: the firſt whereof is called 
the old, and the ſecond the new extent, 
and both are call'd the Retour'd Duty, be- 
cauſe they are expreſs'd in the Retour ( or 
Return ) that is made to the Chancellary, 
when an Heir is ſerved. But both are 
very far below the value, to which Lands 
are now Improved, though in Our Law 
the new extent be conſtructed to be the 
value: But if the Lands be not Retoured, 
the Donatar to the Non- entry, will have 
Right to the full Meals and Duties even 
before Citation. The eld extent is (aid 
to be made tempore pacis, and the new ex- 
tent tempore belli; and the moſt probable 
reaſon of theſe terms is, that the firſt va- 
luation was * mean, being made in 
time of Peace: But our Kings being en- 
gag' d thereafter in War with the Eng- 
li, there was a new Valuation made much 
greater than the firſt, to augment the Re- 
venue for maintainance of the War: And 
therefore the new Extent or Valuation is 

laid to be made tempore belli. 
Bat in an Infeftment of Annualrent, 
the whole Aumualrent is due, as well 
F 4 Pc 


For underſtanding, which Retoured Du- — 
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Book II. before Declarator, as after; becauſe the 
uvubole Annualrent is the Retoured Dury, 


it being Retoured, valere ſeipſum; an 
that is called an Infeftment of Annual- 
rent, When the Vaſſal is not Infeft in 
the Property of the particular Lands; but 
is  Infeft in an yearly Annuity of Money 
to be payed. out of the Lands. As for in- 
ſtance, if a Man ſhould be Infeft in the 
Sum of Five hundred Merks yearly, to 
be payable out of any particular Lands, 
being worth 500 Merks yearly, how ſoon 
the Vaſſal, who had Right to the 500 
Merks, died; the Superiour would have 
right to the whole Annualrent yearly, 
until the Heir of the Yaſſal be entered. 
Vide infra Tit. Redeemable Rights, §. An- 
aualrents. | 

There is no Non-entry due in Burgage 
Lands, becauſe the Burgh it ſelf is Yaſſal 
and never dies; and fo therefore neither 
does the Burgh ner any private Burgeſs 
pay Non- entry, the Duty payable dy the 
Burgeſſes being only Watching and Ward- 
ing: and yet their Life-rent, as well as 


fingle Eſcheats, falls to the King. The 


Non- entry ſubſequent to the Ward, is of 
the nature of the Ward; and if the Supe- 
riour or Dozatar were in poſſeſſion, they 
have right to the full Meals and Duties 
without any Declarator; but in that caſe 
the Donatar' Right extends only to 
three Terms ſubſequent to the Ward, 
atter which there is place to a Second 
Donatar, x | 


* When 


1 1 


to the Superiour. 


When the Vaſſal enters, he pays an ac- Tit. v 


knowledgment to the Superiour, which is 


called Relief; becauſe it's payed for re- Relief. 


lieving his Land out of the Superiour's 
hands, It is debitum fundi, and affects 
not only the Ground really, but the Yaſſal 
perſonally, who takes ont the Precept for 
intefting himſelf ; though he never takes 
Infeft ment thereupon. 

The value of this Caſuality varies, ac- 
cording to the nature of the Holding ; for 
in Blench and: Feu- hol dings, it is only the 
double of the Feu or Blench-duties;, but in 


| Ward-hboldings, it is the full Duty of the 


Land, if the Superiour be in Poſſeſſion the 
time of the Yaſſal's entry; but if the Su- 
periour was not in Poſſeſſion, even though 
the Vaſſal was minor, then the Superiour 
gets only the retoured Duty. And it is ſo 
tar trom being preſumed to be remitted by 
the Superiour's entering, his YVaſſal, that 
it is ſtill exacted by the Exchequer, 
onga it be gifted with the other Caſua- 
ities, 
For underſtanding Life-rent Eſcheats 
it is fit to know, that when any Man does 
not pay a Debt, or perform a Deed con- 
form to his Obligation, his Obligation is 


regiſtrated; if it carry a Conſent to the 


Regiſtration in the Body of it: or if it 
do not, there muſt be a Sentence reco- 
vered, and upon that regt rated Writ or 
Decreet ( for a regiftrated Writ is a De- 
creet in the Conſtruttion of Law) there 
will be Letters of Horning raiſed, and the 

: Party 


Life-rent 
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Book II. Party will be charged; and if he pay not 
WY WV within the days allowed by the Charge, he 
will be denounced Rebel, and put ro the 
Horn, and from the very date of he De- 
nunciat ion, all his Moveables fall to the 
King by a Caſuality, which is called ſingle 
Eſcheat. But now ſingle Eſcheats fall likes 
Single Eſ- wiſe to Lords of Regalities, if the Perſons 
cheats. denounced live within a Regality ;, becauſe 
the King uſes to gift all ſingle Eſcheats 
at the Erection: But if they be not 
expreſly gifted, they remain with the 
N 


ng. 

Under the ſingle Eſcheat fall all Sums, 
that are moveable quoad fiſcum, and all by- 
gone Annualrents even of heritable Sums, 
and the bygone Rents of Lands, together 


with the Crop that is upon the Ground, 
the time of the Rebellion, and the Mails 
and Duties due at the Term, immediatly 
ſubſequent to the Rebellion. 
If the Vaſſal continue year and da 
Rebel, without relaxing himſelt, ( whic 
Relaxation is expeded by Letters under 
Relaxa- the King's Signet, expreſly ordaining him 
tion. to be relaxed from the Rebellion) then he 
is eſteemed as civillj dead; and conſe- 
quently not being able to ſerve the Superi- 
our, the Law gives the Superiour the Mails 
and Duties of his Feu, during all the days 
of the YVaſſal's life; and this Caſuality is 
called Life-rent Eſcheat: fo that every Su- 
perior as well as the King, has Right to the 
*K. J. 5, Mails and Duties of the Lands holden 
Par. 4, of himfelf *, if his Vai was once iuſeft; 
Act 32, , and 


* 


8 


to the Superiour. 
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and even though he was not infeft, if be Tit. V. 


as Appearand Heir, and might have been 
infeft, for his ly ing out ſhould not prejudge 
his Superiour;, but if a Man have Right 
by Diſpoſition, whereupon no Infeft- 
ment followed, the King only will have 
Right to his Liferent Eſcheat, ſince the 
ſingul ar Succeſſor not being yet infeft by 
the Superiour, of whom he is to hold 
his Lands, that Superiour cannot have 
Right, and conſequently their Life-rent 


falls to the King. And the Life-rent of 


Miniſters, in ſo far as concerns their 
Aanſes and Gleibs, talls alſo to the King: 
becauſe they require no Inteftment, and 
are not holden of any other Superzour, 
But all heritable and Life-rent Rights re- 
quiring no Infeftment of their own Na- 
ture, ſuch as a Terce and Life-rent-tacks, 
fall not to the King: and Life- rent tacks 
fall to the Maſter of the Ground; and the 
Liferent by Terce pertains to the Superi- 
our during the Life-renter's Life-time *. 


had rs for his Life- time, for elſe it 
will fall under ſingle Eſcheat, ( ſingle 
Eſcheats comprehending every thing that 
is not a Life- rent Eſcheat ) and theretore 
if the Superiour having Right to the 
V aſjal's Life-rent Eſcheat, become Kebel 
himſelf, the Yaſal's Liferent Eſcheat 
will fall under the Super iour's ſingle Eſ- 


cucat, for the Superiour had no Right 


do 


K: I: 6. 
This Life-rent Eſcheat comprehends Par. 22. 
only Rights, to which the Yaſſal himſelt Act 


15. 


WY VS. days of his own Lifetime an 


Of the Caſualities due 
Book II to thoſe Meals and Duties — the 


ſo it 
could not fall under his Life- rent. And 
the like does for the ſame reaſon hold in 
all ſuch as have Aſhgnations to Life-rents, 
or to Life rent Eſcheats, or to Tacks for 
any definite number of Years, few or 
many. 

The Superionr has alſo Right to the 
Sub-vaſſaPs Life rent Eſcheat, which falls 
after the VaſſaPs Denunciation ;, for dy 
the Denunciation of the immediate V aſjal, 
the Superiour comes in his place, and ſo has 
Right to the Sub-vaſſal's Life- rent: But if 
the Sub- vaſſal be firſt deyounced, his Life- 
we talls under the Yaſſal's jingle Eſ- 
cheat. 

The Life- rent Eſcheat falls by the Rebel. 
lion, that is to ſay, by the Denunciat ion; 
and the Vear and Day is given only to the 
Rebel to relax himſelf, fo that if he relax 
not within that time, his Liferent will fall 
from the Denunciat ion. 

In Competitions betwixt the Superiour 
or the Donatar, and the Rebel's Creditors, 
theſe Rules are obſerved in our Diviſions, 
Firſt, as to ſingle Eſcheats, ( which muſt 
be treated here, for their Contingency 
with Life-rent Eſcheats, though ſingle Eſ- 
cheats fall not to the King as Superiour, but 
as King,) no Legal Diligence nor voluntar 
Rights, for Payment of any Debt contra- 
cted atter Rebellion, will prejudge the Kung 
or his Donat ar; ſince otherwile a Rebe 
al 
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to the Superiour. 
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at the Horn might traudulently contract Tit. V. 


Debt to evacuate the Eſcheat. 

25 If a Lawful Credit or for a Debt prior 
to the Rebellion, compleat his Diligence 
before Declarator, he will be preferred to 
the Donatar. 

3* No Doluntar Aſſpnation, (though 
for a Debt prior to the Rebellion ) if gran- 
ted after Rebellion, and compleated by In- 
timation before Declar ator, will be pre- 
ferred to the Donatar; but actual Pay · 
ment will be preferred, if the Debt was 
prior to the Rebellion, and the Pay ment 
obtained before Declarator. As to Life- 
rent Eſcheats, the Rules in Competitions 
run thus. 

Primo, Though the Debt was prior to 
the Denunciat ion, no voluntar Infeftment 
will prejudge the Superiour; except the 
Rebel was obliged prior to the Rebellion, to 
grant that Infeftment, and that the Infeft- 
ment it ſelf was expede within Year and 
Day of the Denunc iat ion. 

Secundo, Though Legal Diligence be 
more favourable than wvoluntar Rights, 
becauſe there is leſs Colluſion, yet no 
Legal Diligence will be preterred to the 
Superiour, except it was led for a Debt 
prior to the Denunciation, and was com- 
pleated by Infettment or Charge, or that 
à Signature was preſented to the Exche- 
quer (which in Lands holding of the 
King, is equivalent to a Charge, ſince the 
Aing cannot be charged) within Lear 
ud Day thereof; albeit the d Legal 

bt 
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Book II. Diligence was deduced after the Denunci- | be 
action. ſu 
Though this be the Courſe in Compe- G 
titions, quoad Life-rent Eſcheats; yeta- | . 
ctual Payment made to, or Diligences | *' 
done by Creditors for Payment of Debts, 2 
prior to the Rebellion or the Commiſſion 5 
of Crimes, will be preferred to the Dona- | © 
tar; if theſe Rights or Diligences be com- Pe 
pleated before Declarator, which we owe w] 
rather to the Benignity of our Kings, than | r 
to the Nature of theſe Rights, ſince there wl 
is jus queſitum Fiſco, by the Denunciati- 
on 


Life · rent Eſcheats is proper to all thi 
kinds of Holding, except 8 and | fen 
HMortification ;, for the Vaſſal being a So- La 
ciety or Incorporation dies not, and ſo can | *?? 
have no Liferent Eſcheat : and albeit the | et 
Adminiftrators were denounced for Debts Ri 
due by the Incorporation, yet that is fir 
ſtill preſumed to be their Negligence, 
which ought not to prejudge the Se- 2 
ciety. 
For compleating this Caſuality, a ge- Pl: 
neral Declarator muſt be raiſed at the | m 
Superiour's or Donatar's inſtance, to hear 
and ſee it found and declared, that the the 
Vaſſal was orderly denounced Rebel, and 
has continued at the Horn Year and Day: 
And in Competitions betwixt Donatars, 
the laſt Gift, if firſt declared, will be pre- 
ferred. | 

If the Gift be taken to the Behoof of 
the Rebel, it is null; and it is preſumed — 

e 


* 
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periour, ſuch as Terce and Courteſy 


to the Superiour. 
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be to his behoof, if be or his Family be Tit. V. 


ſuffered to ſtay in Poſieſſion; or if the FRAN 


Gift be procured by the Rebe/'s Means. 
It is obſerve ble in Temporary Ciſuali- 


| ties, ſuch as Ward, Nomn-entry, and in all 


Conſolidations of the Property, with the 
7 9 ͤ ˖—— as Recognitions, Bait ardies, 
Ultimus heres; the Feu returns to the Su- 
iour, burdened with all real Rights, to 
which he has conſented by Confirmation 
or otherwiſe : and with all theſe Rights 
which the Law hath eſtabliſhed, without 
either Paction of Party, or Conſent of * 
an 

therefore ſuch Rights do in both ales de- 
fend againſt the Super iour. But when the 
Lands return to the King by Forefaulture, 
His Majeſty is not obliged to acknowledge 
either Terce or Courteſy, or any other 
Right but what himſelf hath actually con- 
firmed ; and both the Xing and other Su- 
periours have no more Right by Life-rent 
Eſcheat, than the Yaſal himſelf had for- 
merly, ſince 1 only in the Yaſal's 
Place, who by his Rebellion is rendered 
incapable to ſerve the Superiour. 

When theſe Caſualities are gifted by 
the King, the Writ by which they are 
tranſmitted, is called a Signature, ( as all 
other Rights are, which paſs his 1ajesty's 
Hand) and they are ſo called, becauſe 
they are ſigned by him: And they muſt be 
written by Writers to the Signet, and paſs 
the Signet. 


If 
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If theſe Sigrarures contain only Tempe- 


rary Caſualities, ſuch as Gifts of Ward, 
Marriage Eſeheat, &c. or only a Right 
to Moveables,they paſs only the Privy Seal, 
for what Right Subjects tranſmit by Afig- 
nations, his Ma jeſty tranſmits by the Pri- 
vy Seal. But if the Right require a For. 
mal Diſpeſit ion, and to be compleated by 
Infeft ment, it muſt be tranſmitted under 
the Great Seal, and the Signatures ought 
to expreſs what Seals they ſhould paſs. All 
great Offices and Commiſhons to Judica- 
tures (ſhould likewiſe paſs the Great Seal; 
except it be otherways provided by Law, 
as Commiſſions of Juſticiary, which b 
AR of Parliament are allowed only to p 
the Quarter Seal. 

This Quarter Seal was erignally in. 
vented for ſealing Writs, which firſt paſ- 
ſed the Great Seal, as Precepts of Seiſing 
upon Charters paſt the Great Seal. And 
is therefore called the Teft:zmonial of the 
Great Seal, and the Shape of it is the 
fourth part of the Great Seal. The 
Great Seal contains virtually the Privy 


Seal; and therefore, though when a Man 


is forfeited, the Right of his Moveables 
ſhould be tranſmitted by a Right under 
the Privy Seal, and the Right of his 
Lands under the Great Seal; yet the 
Lords have found, that the Right of the 
Moveables may be tranſmitted in the ſame 
Signature with the Lands, if the Movea- 
bles be therein expreſly diſponed and aſ- 


Theſe 


ſigned. 


SFS 22 


— 
— 
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at 


fo the Superiour. | 
Theſe Seals were invented to be Checks Tit. V. 
upon ſuch as obtained Gifts from the King 
by Subreption or Obrept ion; that is to ſay, 
by concealing what is true, or expreſſing 
what is falſe : For even after the Signature 
is paſs d the King's Hand, it may be ſtopt 
in theſe Caſes. . 
The laſt Priviledge of the Superiour is, 
that he may force hs V aſſal to exhibite his 
Evidents, to the end he may know what 
is the nature of the Holding, and in what 
he is liable to him as bis Superiour, Which 
roceeds my an Action of Impro- 
arg whereby he will be forced to ex- 
hibite and produce his Evidenrs, to ſhun 
the hazard of the Certification in the In- 
probation. 


— 
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TIT. VI. 


Of the Right which the Vaſſal acquires by 
getting the Feu, R 


THE Vaſſal by getting the Feu ſettled 
in his Perſon, by Charter and Sea- 
fin, as ſaid js, has Right to all Houſes 
Caſtles, Towers, ( but not Fortilaces, 
Woods, and other things that are above 
Ground of the Lands expreſly diſponed ; 
and to Coals, Lime-ſtone, and other 
things within Ground, and to whatever 
has been poſſeſſed, as part and pertinent of 
the Land pat Memory of Man: Bat there 
are ſome things which paſs not under the 
| 8 gene- 
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Book II. general diſpaſitive words, and require a 
WY WV ſpecial Diſpoſirion, which belongs to the 


Regalia. 


* Ja. 1. 
=. 1. 


Act 12. 


King in an eminent way, and are called 
therefore Regalia, and are not preſumed 
to have been diſponed by his Majeſty, or 
any other Superiour; except they were 


ſpecially mentioned, ſuch as are all Furiſ- 


diftions, Forreſts, Salmond-fiſhing, Trea- 
ſures hid within the Ground, and Gold, 
Silver, and Fine lead; for other Min 
ſuch as Iron, Copper, &. belong to the 
V aſſal *. 

If Lands be erefted in a Barony by 
the Kirg, then though the Lands ly 
Diſcont iguouſly, one Seaſin will ſerve for 
them all; becauſe a Barony implies an 
nion. 

This erecting them in a Barony, will 
likewiſe carry a Right to Jurifdict ions, 
and Courts, Fortilaces, Forrefts, hun- 
_ of Deer, and Ports with their mall 
Cuſtoms granted by the King, for 4 
holding theſe Ports, Milns, Satmond- 
ings, &c. Becauſe Baronia eft nomen 


umtverſit atis, and Poſſeſſion of any part of | 


2 Barony is reputed Poſſeſſion of the 
whole: But Mines of Gold and Silver, 


* K. Ja:1, * Treaſures, and Goods confiſcated, are 


12 


Act 12. 


Tack. 


not carried with the Barony. 

The Heritor has alſo Power to ſet Tacks, 
remove and put in Tenents, as a conſe» 
quence of his Property. 

A Tack ts a Location or Contract, 
whereby the uſe of any thing u ſet to 
the Tackſman for à certain hire _ in 

ur 
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Our Lam it requires neceſſarly, that the Tit. VI. 
terms of the Entry, and the Ih, muſt be 
expreſs'd, that is to ſay, when it ſhould 
begin and end, and it muſt bear a particu- 
lar Duty, elſe it is null. And if it be a va- 
lid Tack, that is to ſay, if Writ be adhi- 
bited, (verbal Tacks being only valid for 
one Year ) and the thing ſet, the Cont ra- 
ters Names, Tack-duty, Ih and Entry, 
clearly therein expreſs d, and clothed with 
Poſſeſton, it will defend the poor Tackſmar 
againſt any Buyer *; which was introdu- * K. J. 2. 
ced in favours of poor Tenents, for encoura- Par. 6. 
ging them to improve the Lands 3 but it Act 17. 
will not defend againſt a Superiour of 
Ward lands for the Ward, &c. though by 
Act of Parliament the Superiour be obli- 
ged to continue them in their Poſſeffon k. 1. 4 
till the next Term of Whitſunday *, "ns, 
Albeit Tacks have not all the Solemni- a& * 4 

ties aforeſaid; yet they are valid againſt 
the Granter and his Heirs. 

Tenents cannot aſlign their Tacks, except 


they be Life-rent Tacks, or that the Tack 


bear a Power to ain; bur they may be 
compriſed or adjudged : and if the Mater 
ſuffer the Tac lſman to continue after the 
Tack is expired, he will be obliged to pay 
no more than he payed formerly during 
the Tack. And this is called in Our Law 
the benefit of a taciteRelocation, that is to Tacit Re- 
lay, both the Serrer and the Thckſmanr, are location. 
preſumed ro deſign to continue the Tack 
upon the former terms, till the Tenent be 
warned, | 

G 2 If 
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Book II. If the Tack be granted to Sub-tenents, 

then the Tackſman may ſet a Sub-rack 
which will be as valid as the the Principal 
Tack, if clothed with Poſſefton. 

Rentals. Rentals are alſo a kind of Tacks, but 
more favourable and eafie, becauſe the 
Remtaler and his Predeceſſ 
ancient Poſſeſſors, and kindly Tenents ;, 
and he pays a Graſſume or Acknowledg- 
ment at his Entry, and yet they laſt no 
longer than for a Year, if there beno 
time expre(s'd. And if they be granted to 
a Man and his Heirs, they laſt only to the 
firſt Heir; for elſe they behoved for ever 
to belong to the Heirs, and fo would want 
an I: but no Tack is accounted a Rental 
except it be in Mrit, and the Writ bear 
the lame. 

tals cannot be om", except that 

Power be granted in the Rental; and if 
the aler aſſign, he loſes his Rental 3 

though a Tackſ-man forfeits not his Right 


by Jing it, the Afignation being only 


When the Years of the Tack expire, or 

though there be no Tac, yet the Maſter 
Remo- cannot ſummarly remove his Tenent or Poſ- 
ving ſo- ſeſſor, except from Life- rented Lands, and 
Iemn and Houſes, or Towers and Fortilaces, and 
ſummar. vit ious Poſſeſſors, whom he can remove 
by a Summons bn 2 Days; but in all o- 

ther Caſes he muſt warn him Forty days 

before the Term of Whitſunday, though 

the Term at which he were to remove by 

Paition, were Martinmaſs or Candlemaſs, 


which © 


ors have been 
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by getting Feu. 
which Warning muſt be executed, that Tit VL 
is to ſay, intimated perſonally to the Te enent, (SW NJ 
and upon the Ground of the „ Ken at 
r 


the Pariſh Kirk immediatly after Sermon; 
in both which places, ies of the War- 
ning are to be left : and if he then refuſes, 
be muſt be purſued to remove uon fix 
Days: and after this Citation, the Ma- 
ſter will get againſt him violent Profits ; 
that is to lay, the double of the Avail of 
the Tenement within Burgh: and the high- 
eſt Advantages that the Heritor could 
have got, if the Tenent poſſeſſed Lands in 
the Country; nor will the Tenent be al- 
lowed to defend againſt this removing, 
till be nd Caution to pay the violent Pro- 


fits T, * * Q. Ma- 


The Mafter has likewiſe a Tacit 


po- Ty Par. 6, 


thegue in the Fruits of the Ground, which he Act 39. 
ſets to his Tenent, in fo far as concert a Tacit Hy- 


Year's Duty; that is to ſay, th 
pignorated by the Law for that Year's Du- 
ty, and he will be preferred either to a 

reditor, who has done ns, or to a 
Stranger who has bought them, though 
in a publick Mercat. And the Land- Lord 
within Burgh, has a tacit Hypotheque in 
all the Goods brou ht into bis Houle by 
his Tenent, which he may retain, ay and 
while he be payed of his Tear's Kent : 
which tacit Hypothegue the Superiour has 
allo for his Feu Duty, heh 
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are In. potheque. 


$6 Of Tranſmiſſion 
Book II. 1 
. 3 
TIT, VII. 
Of Tranſmiſſion of Rights by Confir mat i 
2 ebe Di — Ae Boſe par 
Publick Infeftments, 


Ways of Ti Fie being thus eſtabliſhed in the 
tranſmit- Vaſſal's Perſon, the ſame may be 
ting Fies. tranſmitted, either to univerſal or ſingu- 


lar Susceſſors. The firſt is properly cal- | 


led Succeſton, which ſhall be handled in 


the third Book. Tranſmiffion of Rights | 


to ſingular Succeſſors, is voluntar by Diſ- 
poſition and Afegnatior:;,, or neceſſar by Ap- 
priſmg and Adjudication, and by Confiſca- 
tion, when they are forefaulted for 
Crimes, &c. 

If the Yafſal ſells the Land, the Supe- 
riour is not obliged to receive the Sub-vsſ- 
2 except he pleaſes, though the Charter 

ar to him and his Afignies; and if he re- 
ceive him, there is in Law a Tear's Rent 
due to the Superiaur, as an Acknowledge- 
ment for changing bis Vaſſal. 

Lands are diſponed, either to be bolder 
of the Diſponer's Superiour, and that 
is called a Publick PS» chun becaule it 


Inſeft- 2 
is preſumed it will be publickly known 
lick. pou being bolden of the Superiour : and it is 


likewiſe called an Infeft ment 4 me; be- 
cauſe the Duſponer gives it to be holden 
K. J. 6.4 me, de ſuperiore meo: and this Infeft- 


Par. 5. meut is null until it be confirmed “ by the 
Att 661 | Supe- 
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Of Rights, &c. 


Confirmation, wherein the Superiour nar- 
rates the V aſſal's Charter, and ſubjoins 
thereto his own Confirmation or Ratifica! i- 
on of it; and the laſt Right being firſt 
confirmed, 


is ſtill preferred *. Act fore- 
Sometimes alſo the Yaſſal diſpones ſaid. 


Lands to be holden of himſelf, and this is 


called a baſe Infeftment, and has been al - Baſe In- 
lowed by Our Law, ( contrary to the feftment. 


Principles of the Feudal Lam) in favours 


of Creditors, who getting Right for Pay- 


ment of their Debts, were unwilling to 


de at the Expenſes to get a Confirmation 


from the Super iour. And this called an In · 


feftment de me, becauſe the Diſ poner Inf. de me 
gives them tenendas de me, & ſucceſſoribus 


meis. 

Theſe Baſe Infeftments being clothed 
with Poſſefton, are as perfect and valid 
as a Publick Infeftment ;, for Poſſeſſion is 
to an Infeft ment to be holden of the Diſ- 
poner, the ſame thing that Confirmation 
is to an Infeſtment to be holden of the 
Superiour. And therefore as in a Compe- 
tition betwixt two Infeftryents of the ſame 
Lands, to be holden of the Superiour, the 
firſt Confirmation would be preferred, it 
being a general Rule in Law,that amongſt 
Rights of equal Perfection, Prior in tem- 
pore eſt pot ior in jure. So if a baſe Infeft- 
ment be clothed with Poſſeſſion before 
the public Infeft ment be confirmed, the 


baſe Infeft ment will be preferred, though 
k Infefs- 


it was granted after the Public 
ment, G 4 For 


Superiour, Which is done by a Charter of Tit. VII. 
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Book II For the better underſtanding of the 

CY WV Nature of baſe Infeftments, it is fit to 

Poſſeſfion know, that Poſſeſſion is in Law, Natural 

Ss Civil; that is Natural Poſſeſſion, by 

and Civil. Which a Man is Naturally and Cor porally in 

- * = Poſſeſſion, as by labouring of the Ground; 
but becauſe ſometimes Men could not-at- 
tain to the Natural Poſſeſſion for compleating 
their Rights, therefore the Law was for- 
ced to allow another Poſſeſion by the ind 
as that was by the Body, and this is called 
Civil Poſſeſſton; becauſe it is allowed and 
introduced by the Civil Law, of 
which there are many kinds in Scot» 
land. As, 5 

So Primo, The obtaining Decreets for 

Mails and Duties, and even Citation upon 

an Heritable Right. 

Secundo, Payment of Annualrent, by 

the Debitor to the Creditor, who has In- 

feftment of Annualrent. : 


Tertio, If a Man be infeft in Lands, 


and for Warrandice of theſe Lands be in- 
feft in other Lands, Poſſeſſton of the Prin» 
cipal Lands, is reputed in the Conſtruct i- 
on of Lam, Poſſeſton of the Warranaice 
Lands. 

Ouarto, If a Woman be infeft by her 
Husband in a Life-rent, the Husband's 
Poſſeſſion is accounted the Wife's Poſſefii- 
on. 

Quinto, If a Man diſpone Lands, re- 
ſerving his own Lyfe rent, the Life-ren- 
ters Poſſeſhon is accounted the Fiar's Poſ- 
ſeſton, and a baſe Infeftment is (aid to We 

C10- 
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clothed with Poſſeffon ;, if he who is in Tit. VII. 
feft, hath attained either to Natural or yay 


Civil Poſſeſſion ;, for the Law cannot pu- 
niſh a Man for not apprebending Poſſefion, 
who could not apprehend it : and for the 
ſame Reaſon, if the time of Entry was 
not come, he who is erfefe by a baſe In 
feftment, will be preferred in that caſe, 
as if he were in Poſſeſſion. And the rea- 
fon of all this is, becauſe our Law conſi- 
dering that baſe Infeftments were clan- 
deftinly made betwixt confident and con- 
junct Perſons, to the ruin of lawful Cre- 
ditors who could not know the ſame, 
there being then no Regifter of Seaſins; 
it therefore declared all baſe Infeftments 
to be ſimulat, which were not clothed 
with Poſſeſſion : and therefore before the 
Term, at which he who got the baſe In- 
feftment could enter to the Poſſeſſion, there 
could be no Simulation nor Fraud in no 
Party. And in this the Law conſiders 
much the Intereſt of Lawful Creditors, dy 
ſuſtaining that kiad of Poſſeſſion in their 
favours, which would not be ſuſtained 
in favours of near Relations, or where 
there is no Onerous Cauſe, And thus a 
baſe Infeftment given by a Father do his 
own Son, will not be clothed with Poſ- 
ſeſſion by the Reſervation of the Father's 
Life-rent, though the Reſervation of the 
Father's Liferent would clothe a baſe 
Iafeft ment granted by him to a luwful 
Creditor, and the Husband's Poſſeſſion is 
accounted the Wife's Poſſefion, in ſo far 


90 


Book II. as concerns her principal ſointure; but 
not in fo far as concerns her additional 


Confir- 
mation. 
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gone in a Competition hetw xt her and 
er Husband's lamful Creditors. 

There is another Poſſeſſion alſo called 
per Conſtitut um, which is, when a Man 
who gets a Wadſe1, ſets back the Wadſet - 
Lands to the Diſponer for pavment of a 
Tack-duty, called the Back tack-duty : 
and the Wadſetter receiving Payment of 
that Back-rack Duty, is ſaid to poſſeſs the 
Wadſet- lands per Conſtitut um. 

Sometimes likewiſe, for the more Secu - 
rity, a baſe Infeftment, which is given to 
be holden of the Diſponer, will be be con- 
firmed by the Superiour; but that Confir- 
mation does not make it a publick Infef - 
ment; for no Infeftment can be called a 
28 Infeft ment, but that which is to be 

olden of the Superiour : but the uſe of 
that Confirmation is, that alter the Suberi- 
our has confirmed voluntarly the Sub- vaſ- 
ſal*s Right, he thereby acknowledges his 


Right; and conſequently can {eek no Ca- 


ſuality, which ariſes upon want of the Su- 
periour*s Conſent, ſuch as Forfeiture, or Re- 
cognit jon. But decauſe the Diſponer is ſtill 

aſſal,thereforchis Superiour will ſtill have 
right to the Rents of the Lands, by his 
Liferent Eſcheat, and to Wards, and Non- 
entries by his Death; but if the Superiour 
enter the Sub-vaſſal only upon a Charge, 
(this being no voluntar att of his) that 
does not cut him off from thoſe Caſnalities. 
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of Rights, &c. 91 
Sometimes likewiſe the Seller reſigns the Tit. VII. 
Lands in favours of the Superiour, if the 
Lands be ſold to the e mſelf, 
which is called Refignatio ad Remanent iam; Reſigna- 
becauſe the Lands are reſigned to remain tio ad re- 
with the iour : .and in that Caſe, the manenti- 
Property is {aid to be Conſolidated with the àm. 
Superiority ;, that is to ſay, the Superiour 
returns to have all the Right both of Pro 
and Superiority ;, nor needs he be infeft o 
new, becauſe ( as we formerly obſerved 
the Superiour ſtands ſtill infeft as well as 
the Vaſſal; but the Inſtrument of Reſigna- 
tion muſt be regiſtrated in this Caſe, as 
Seafins are in other Caſes, to put Men in «x, C. 2. 
mala fide to bay . Par. 2. 
The other Reſignat ion is called Reſigna - Seſſ. 1. 
tio in favorem; Which is, when the Seller Act 3. 
having ſold his Feu to a third Party, re- Ng 
ſigns the feu in the Superiour's bands, for ti 18 
new Infeftment to be given by the Superi- „oiem. 
our to that third Party. 
The Warrand of both theſe Refigna- Procura- 
tions is a Procuratory granted by the Seller tor ot 
to a blank Perſon, ( and this Warrand is Refignati- 
ordinarly inſerted in the Diſpaſition) im- Od · 
wering him to reſign the Feu in the 
perzour's bands, And this is called a 
Procuratory of Reſignation, and the Sym- 
Bols of the Reſignation are a Staff and 
Bafton : and accordingly the Procarator 
compears before the Superiour, and upon 
his Knee, holding a Staff or Pen at the one 
end, which the Superiour, of any ha- 
ving Power from him, holds by the 
other; whereby he reſigns the Fen, _ 
4 
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Book II. ad remanentiam, or in favorem, as ſaid 
Vis; whereupon an Inſtrument is taken by 


Inftr: of 
Reſig, 


the Perſon in whoſe favours the Reſigne- 
tion is made, which is called the Inſtru 
ment of Reſignation; and thereafter the 


Perſon in whoſe favours the Reſignation | ou 


is made, (if he be not the Super iour) is 
infeft, and his Seaſin muſt be regiſtrated 
within 60 days, as ſaid is. 

The Refignation does not perfettly 
denude the Seller, until Infefrment be ta- 
ken upon it; and therefore the f In- 
feftment upon a ſecond Reſignation will 
> e to him, _ _— the 
econd Infeft ment upon the firft Reſigna- 
tion: but yet the Lands will be in Non- 
entry in the Superiours hand, after the 
Refignation is made, until the Perſon, in 
whoſe favours it was made, be :fefr; for 
otherways the Superiour would want a 
Vaſſal, ſince he could not call him Yaſal, 
from whom he had accepted of a Reſigna- 
tion; nor is the Perſon, in whoſe fa- 
vours the Reſignation is made, his Vaſ- 


ud, ſince he is not yet wfefe : But 


yet the ag has a perſonal Act ion a- 
gainſt the Superiour, to force him to 
denude himſelf in his favours, ſince he 
has accepted the Reſignation and he 
will likewiſe have an Action of Dam- 
nage and Intereſt agamiſt the Superiour, 
if he accept a ſecond Reſignation, where- 
by a prior Infeftment may be taken to 
his prejudice; and until Infeft ment be 
taken, the Superiour gets all his Caſua- 

| lities, 
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Of Redeemable Rights. 93 
lities, as Ward, Marriage, Life- rent Tit: VIII. 
Eſcheat, &c. not by bim in whole fa 
vours Reſignation is made; but by him 
who reſigns, ſince he remains ſtill Vaſſal 
till the other be Infeft guoad the Supers- 


cur. Caſualiries. 


— — — — — — 
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TIT. vin. 
Of Redeemable Rights, 


A Nother conſiderable Diviſion of Heri- 
table Rights with us, is that ſome are 
Redeemable, and ſome Irredeemable, | 

Redeemabl e Rights are theſe which re- Redeem- 
turn to the Diſponer, upon payment of the able 
Sum for which theſe Rights are granted; and Rights: 
are ſo -called, becauſe they may be Re- 
deemed by the Diſponer; and they are 
either Wadſers, lnfeft ments of Annualrent, 
or Infeftments for Kelief. 

A Wadſet, is a Right wlereby Lands Wadſet. 
are Impignorated or pledged for ſec . 
rity of @ ſpecial Sum, which paſſes by 
Infefi ment (like other real Rights) in the 
terms of Alienation or Diſpoſition, and 


the D. does ſecure himſelf by get- 
__ by 5 Reverſi- 


ting a on from the Baye, wherein 


de grants and declares the Lands Redeem- n · 


able from him, upon payment of the Sum 
then 2 Td of the 12 rent 
thereof, which is Pattum de retroven- 
dende; and expreſſes the place and time 
when and where it is to be delivered, and 

. IN 
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94 
Book II. in whoſe hands it is to be conſigned ; in 
WYWV caſe the Receiver of the Wadſer refuſe to 
— 4 his — 5 En —_— 
either granted by a Paper a part, or 
may be contained in the 1800 of the 
Right, and are then ſaid to be incorpora- 
ted in gr emio juris. 

Theſe Reverſions being againſt the Na. 
ture of Property, and depending upon the 

meer Agreement of Parties, are to 
moſt ſtrictly obſerved, and are frictiſtmi 
juris; ſo that they are not extended to 
Heirs or Voluntary Aſeneys, _— they 
be expreſs'a, But yet they may be ap- 
priſed, which is allowed for the good of 
Commerce, thongh a Compriſer be in ef- 
fe& an Judicial Afigney, Reverfionsm uſt 
be fulfill'd in the very Terms; and it is 
not enough that they be fulfilled in equi- 
pollent terms, But after an order of Re- 
demption is uſed; that is, after the Gran- 
ter of the Wadſer has duely pre mon iſbed 
the Wadſetter, and conſigned the Sums 
due W Wadſetter, it may be aſſigned; 
and though the Reverſion bears, that Pre- 


monition be made at the Pariſi Church, | 


it will be ſuſtained if it be made perſonally 


to the Wadſerter, for that is a ſurer certis- 
ration. 

Reverfions albeit of their own Nature, 
they are Perſonal, binding only the Gran- 
ter and his Heirs, yet they are real Rights 


» by cur Statutes, and affect ſingular * Sus- 
Nr.. ers, 8 
Act 28. 
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All Reverfions, (except thev be Incor- Tit. VIII. 
rated, as (aid is,) and all Bands to make 
everſions, or Eikes to Reverſions, muſt 
be Regiſtrated within 60 days n the ſame 
Regiſter with Seaſins: for elſe a ſingular : 
Succ . our is not obliged to regard them“. K. Ja: 6; 
So that if any Buy the Land Irredeem- Par: 22: 
ably, and Compleat his Right before At 16. 
Regiftration of 1t, though after Infeft- 
ment upon the Wadſer he will be prefer- 
re1; but they are ſtill valid — the 
Diſponer and his Heirs without Regi- 
ftration. 
When the Granter of the Wadſet is to 
uſe an Order of Redemption, he muſt pre- Order of 
moniſh the Wadſerter to compear, (and Redemp- 
take Inſtruments thereupoo, called an In- tion, 
ftrument of Premonit ion) to receive Pay- 
ment of the Sums due ro him; and at 
the time and place appointed by the Re- 
verſion, offer being made of the Money, 
if the Wadſetter refuſes voluntarly to re- 
nounce, and to accept his Money, it is 
— 2 in the hands of the Perion de- 
figned in the Reverſion, or if no Perſon 


Mi — it may be conſigned in any 


Reſponſal Man's hand: but there muſt be 
a Paper taken under the Conſignat ars 
hand, acknowledging that it was con- 
ſigned in his hand; for though an Inftru- 
ment under a Notar's hand proves, that 
all this order of Redemption was uſed, yet 
it will not prove the Keceipe of a Sum a- 
gainſt the Conſignat ar. 


i 
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Book II. If the Wadſerter receive his Money, 
WY WV and Renounce voluntarly, this is called a 
voluntar Redemption: But,becauſe though 
Voluntar Xenmmciations be ſufficient to extinguiſh a 
Redemp- Wadjet, ( if no Infeftment followed) 
tion, whether the Wadſert was to be holden of 
the Granter or Superiour, or to extinguiſh 
it, quoad the Granter and his Heirs, 
though Infeftment followed; yet if the 
Wadſet was given to be holden of the 
Diſponer, the Wadſetter muſt reſign ad 
remanentiam, in the Diſponer's hands as 
his Swperzour; and thereafter the Diſpo- 
ner needs not to be Infeft of new, as no 
Superiour needs: But if the Wadſet be 
ä given to be holden of the Superiour 
Letters of then the Diſpower uſes to take a Letter 
Regreſs. Regreſs, whereby the Superiour obliges 


him to receive back bu Vaſſal, when he 


ſhall Redeem his own Lands, for other» 
ways after the Wadſetter is ſeaſed, the 
Superionur is not obliged to receive him 
back. But the Lands being redeemed 
the Superiour may be charged to Infeft 
him, which is neceſſary for re-eſtabliſh- 

ing the 1 in his Perſon. 
if the Wadſetter refuſes to renounce 
after the order is uſed, the Lords will 
| force him to renounce, and declare the 
Declara- Lands Redeemed, by a Proceſs called a De- 
tor of Re · clarator of Redemption, after obtaining 
demption. of which Decreet the Lands are redeem- 
ed, and — to the Redeemer, and the 
Wadfetter will upon a ſimple Charge of 
Horning force the Conſignatar to deliver 
him up the Money. The 
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The Uſer of the Order of Redemption, Tit VIII. 
may paſs from it at any time befor De- J 
clarator , and therefore the Sums for 
which the Madſet was granted, are ſtill 
Heritable before Declargtor, but after 
that, they are moveable, and fall to Exe- 
cutors, except the Declarator be obtained 
after the Wadſetter's Death, in Which 
caſe they remain Heritable. And though 
the Wadſetter require his Morey, he may 
als from his Requiſition, either directly 
by clear Declaration that he paſſes from 
it, or indirectly by Intromitting with the 
Duties of the Wadſet Lands, or by taking 
Annualrent for terms ſubſequent to the 
Requiſition, 
Waadſets are either Proper, or Impro- Wadſets 
per. | P:oper & 
Proper Wadſets are theſe, wherein the Improper; 
Wadſetter takes his hazard of the Rents 
of the Land for the ſuwufattion of bus An- 
—_ and pays himſelf all Publick Bur- 
5. Ws 
Improper Wadſets are theſe, wherein the 
Granter of the Wadſet pays the Publick 
Burdens,and the Receiver is at no hazard, 
but has his Annualrent ſecure, And if 
a Wadſet be taken, ſo that the W.4ſerter 
is to have more than his Aunualrent; 
and yet the Granter is to pay the Publ rel 
Buraens, and free him of all hazards: 
This is accounted Uſury by Our Lan; Uſury. 
the Puniihment wWhereot is Confiſcation of 
Moveables, loſing of the principal Sum, 
and annulling the CUſurary Contract, or 
Fattion 


98 Of Redeemable Rights. 


Book II. Pact ion *: And by a late Statute, If the 
Debitor even in a proper Wadſet offers 
*K.Ja:6: Security for the Money, and craves Poſ- 
Par. 14: ſeſſion, the Wadſetter muſt either quit hu 
= 222. Poſſeſſion, or Reſtritt himſelf to his Annual- 
* ps 5. rentf, or if it be an Improper Wadſet, 
47* the{Wadſetter muſt impute the Superpl 
+ K.C. 2. 8 36/4 qo, 
Par. 1, more than pays his Annualrent in ſort em. 
AR 62, - And if a Man Impignorat his Lands, or 
Bands, with expreſs condition, that 
the Money be not payed at a 2 day, 
they ſhall not be thereafter Redeemable: 
The Law reprobates this unjuſt Advan- 


Pactum tage, called Pactum legis commiſſoriæ in 


legis com- iger ibu; and will allow the Money to 
miſſorie, be offered at the Bar; or they will allow 
a ſhort time before extracting of the De- 

creet for payment of it. | 
Taking of Annualrent having been 
diſcharged by the Canon Law, Men did 
buy Annualrents out of other Mens 
Lands, which was the Origin of our pre- 
Infeft- ſent Infeftments of Annualrent, and con- 
ment of tinues Hill frequent: by which if Men 
Rent. reſolve not to reſt on the Perſonal Security 
of the Borrower, they take him alſo obli- 
ged to Infeft them in a yearly Aunual- 
ent, payable out of his Lands correſpon- 
dent to the Sum lent; but if they exceed 
the ordinar Annualrent allowed by Lam, 
it will Infer Uſury; and ſo they have a 
double Security, one perſonal againſt the 
Borrower for Payment, and another real 
againſt the Ground, it being Debit um 
) fundi, for which they may poind ny 
4 par 
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| part of the Ground, as alſo, they have Tir. VIII. 

00d Action againſt the Intromitters 

J- | with the Duties of the Lands,out of which 

1 their Annualrents are payable; though 
they cannot Poind ox exact from the Te- 

nents any more, than they owe to their , 

„Master *, if the Tenents compear and in- 

ſtrut what they were owing the time 

if they got be Citation dy producing the 
Maſter's Diſcharges. 

7. Theſe Annualrents require a ſpecial 

*7 | Seafin, like Wadſets and other real Rights: 

1” | the Symbols whereof, if the Annualrens 

de payable in Money, is a Penm of Money; 

but if it be payable in Victual, it is a par- 

cel ef Victual. 

F his is fingular in Infeftments of An- 

nualrent, that Appriſings thereupon will 

4 be preferred to all prior Ajprifings, quoad 

= | the by-gones of the Annualrent, if the 

| Infeftment of Annualrent was prior to 

thoſe Appriſings, to which the Appriſin G 

& 

will be drawn back, and preferred to any 

Interveening Right Which Privilege is con- 

tained in the late Att of Parliament, con- 

J. | cerning Debitor and creditorx. *K. C. 2. 

Thele Infeftments of Annualrent, be- Par. 1. 

ing properly granted for Security of Sums, Att 62. 

are extinguiſhed not only by Reſignations, 

bur by Renunc iat ions; and even by Intro- 

miſſton with as much, as might pay the 

prencipal Sum, which Intromiſſion is pro- 

bable by Witneſſes, whether the Rent be 

Vichag! or Money. And therefore ſingular 

Y | Sncecfſors buying Infeft ments of Annual- 

H 23 0 rent 
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Book II. rent, are not ſecute by any Regifter, 
baut muſt reſt on the YYVarrandice of the 


Seller, 
Infeft- Infeftments of Relief are theſe, which 
ment of are granted by a Debitor to his Creditor, 
Relief. for Sec uriiy of Sums owing to him, upon 
which the Creditor cannot enter to Peſſeſ- 
flon till he be diftrefſed, and when the 
Sum is payed, the Right becomes abſo- 
Incl + ull,as being but a Temporary Right, 
ard ſo the Debitor who granted the Right 
needs not he of new Infeft, but his former 
Right revrves. 


| - III. . 
+» Of Servitudes. 


T He Nature and Con tit ut ion of Property 
and real Rights, Ming explained in the 


foregoing Titles, we ſhall now treat briefly of 


Ser uit udes, which are Burdens affecting 
Property and Kights. 
Servitudes Servitudes are either Real, or Per- 
Realand ſonal, | 
Perſonal, Real Servitudes, are whereby one Man' 
Property or Ground u affected with ſome 
Burden for the uſe and behoof of another 
Man's Ground directly aud Indirectly for 
the Proprietar's uſe, A having Right to that 
Ground: Which are divided in Rural Ser- 
viiudes, and Urban or City Servitudes. 
RuralSer. ,, RI Scrviewes are Her, whiciFis 4 
vitudes, Power of going 8 our 8 
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Lands: Actus, 4 Power of driving Tit. IX. 
Carts or Mains; Via, te Priviled ge 
of having FHligh ways in our Neighbour's Actus, 
Ground, and Aqua duſt us, which is a Via. 
Power and Priviledge to draw Mater a- 

longſt their Ground for watering of our own, 

And thus Jia includes /rer and Attus as 

the leſſer Servitudes, ſo he that has 4 

Via, has alſo Power to drive Carts and 

Wains, and to walk himſelt through the 

Ground burdened with the Servitude, 

and of drawing Stones and Timber 
through the Ground of the ſervient Te- 


nement, X 
The Ciry-Servitudes, called Servitures City Ser · 
Urbane, are chiefly five. n 
The firſt is, Onerss ferendi, which is a Ou eris fe» 
Priviledge, w.ercby one who has a Houje Tendi. 
in the City, can force the Propriet ar who 
has a Houſe below his, to bear the burden 
of his Houſe ;, and he may force the Owner 
of the ſervient Tenement to repair it, and 
make it fit for ſupporting the dominant 
Tenement, contrary to the common nature 


of Servitudes. 


Set undo, Tigni immittendi, which is Tizni im- 
the Priviledge of forcing our Neighbour to mi.t. oi. 
receive into buy Houſe the Jets of vurs, 

Tertio, Stillicidij vel Hlumins, Which Sti.icuij. 
is, whereby our Neuhbour u obliged to re- 
cezve the arops which jall from our Hue, 
under which is likewiſe comwprehcr:d-d 
the Priviledge of carrying away ut Watcr 
by S and Channels, 
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Book II. Quart, Non officiends Luminibus, 
WY NV whereby he can do nothing that can pre- 
Non otfic. judge our Lights. 
Lumini Quinto, Altins non tollendi, where 
bus. our Neighbour cannot raiſe his Houſe 
1" higher, to prejudge the Lights of the 
tollendi. „inan Tenement; which he may other 
ways freely do, if he be not reſtrained by 
this Servitude. | 
By Our Law, Servitudes may be con- 
ſtituted without any Seaſin, becauſe they 
are Incorporeal Rights, but though a Ser- 
vitude, meerly eſtabliſhed by Write, be 
ſufficient agamſt the Granter, yet they 
are not valid againſt ſingular Succeſſorsʒ ex- 
cept that Right be clothed with Poſſeſ. 
fion, which compleats the Servitude and 
makes it a Real Right. And they may be 
likewiſe eſtabliſhed by Preſcription, with- 
out any Writ from him, who has the ſer- 
vient Tenement;, though he, who is to ac- 
quire the Servitude by Preſcription, muſt 
have a real Right, in his Perſon, of the 
Lands to which he preſcrives the Servitude. 
The ordinary Servitudes ſuperadded by 
us to theſe of the Civ Law, are the Ser- 
uit udes of caſting Fail and Diver, common 
Paſt urage and Multures. 
Common Common Paſturage is a Right of pa- 
Paſturage ſturing the Gd and Cattel of the do- 
minant Tene ment, upon the Ground of the 
Servient, which is conſtituted frequently 


by a Charter, containing the Clauſe of 


common Paſturage,, and ſometimes by a 
perſonal Obligement, clothed with Polſeſ- 


Aion 
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for, but albeit it be Indefinite, yet it Tit. IX. 
can reach no further than to the proporti- SV 
on of Goods effeiring to the Rent of the 
dominant Tenement, and which they may 
Keep and Fodder in Winter, which is : 
done by Somming and Ron ming, that is Souming 
to ſay, the determining the proportion of & Rowm- 
Goods belonging to each dominant Tene-">: 
ment, by aſſigning them particular Rowms 
according to their reſpettive Rents. 

Common Paſturage in our Law does or- Common 
dinarly comprehend all the leſſer Servi- Paſturage 


- rudes, ſuch as the caſting of Fail and Di- 


vots preſumptively only; for the one may 

be poſſeſs d without the other Nor will 

common Paſturage infer a Servitude of ca- 

ſting of Fail and Divots, if he who poſ- 

leſſed the common Paſturage was interrup- 

ted as to the caſting of Fail and Divot. 
Thirlage, is that Servitude, whereby the Thirlage. 

Lands of one Heritor are to pay ſome Duty 

ro the Mill of another. : 
Mills are inter Regalia, and require Mills. 

therefore a ſpecial Seaſin, the Symbols 

whereof are Clap and Happer; but if the 


Mill be in a Barony, tranſit cum wniver ſi» 


tate, 

Mills, are ordinarly diſponed with 
Mulrur; and Sequels , the Mulrurs are a Mears 
quantity of Corn, payable to the Heritor 
of the Mill for 0 riding. The Knave- 
ip, Lok and Bamnock, are a ſmall quan- 
tity payable to the Servants for their 


pains, 


H4 Theſe 
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Theſe quantities, that are payed by thoſe 


that are thirled, are called Inſucken Mul- 


Ia u ken 


turs; and thoſe quantities that are payed 


and Out- hy {ach as come voluntarly, are called 
ucken 


Lulters, 


Ourſucken Multurs. 
Thirlages, are conſtituted by Writ, or 
by Preſcription, 

The ways of conſtituting Thirlage by 
Writ are theſe: _ 

Firſt, When a Maſter Thirles his own 
Tenents to his own Mil, in which caſe 
ordinarly he diminiſhes the Rent of his 


Land, in Contemplation of what they are 


to pay to the Mill for grinding their 
Corns, which he does by an Act of his 
own Court. | 

Secundo, When a Heritor ſells his 
Lands to be holden of himſelf, and Thirles 
his Yaſal to his Mill: in which cale he 
ſells ſo much the cheaper, and ſo the Mul- 
turs are juſt. 

Tertio, When the Heritor of a Mil 
diſpones his Mill, with the Multurs of his 
own Lands, in which caſe the Mult urs 
are alſo juſt; becauſe he gets ſo much the 
more for his Mill, and ſo this Servi- 
tude is not ſo odious as it is believed to 


e. 
Qu td, If a Man diſpones the Mill 
of a Barony, cum multurs or cum aſtri- 
a multurss, in either of theſe Caſes 
he thereby aſtricts his whole Baron); 
though nor formerly aſtrifted : but it he 
diipone the Mill of the Barony, cum 
nulturss ſolatis & conſue tis, he is thereby 
| un⸗ 


Of Servitades. 
underſtood to have thirled only what was Tit IX. 


formerly thirled. 

If the Thirlage bears amnia grana cre- 
ſcent ia, all the Corn growing upon the Land 
will be thirled, with deduttion only of 
Seed and Horſe-corn, and the Ferme, ex- 
cept it be carried to another Mill; for it 
is preſumed Fermes muſt be fold. 

Quinto, When invetta & illata are 
thirled, all Corns which thole Fire and 
Water within the Actriction, mult pay 
Multure, though they come not to the 
Mill; and tholing Fire and Water in 
this Aſtriction, is ſo interpreted as to ex- 
2 only to Corns that are ſteeped and 

il d. | 

The way of conſtituting Thirlage by 
Preſcription, is imme morial for forty years 
Poſſeſhon, by vertue of ſome Title, ſuch 
as a Decreet, though in abſence; and 
even when the after is not called: and 
any Act of a Baron Court, thoagh made 
only by a Bailie, without a ſpecial War- 
rant from the Hrritor, is a ſufficient 
Title for Preſcription: and though the 
coming to a Mill paſt all Memory, does not 
aſtrict the Comers fur the future; it 
being a general Rule in all Servitudes, that 
ea que ſunt mere facultatis non præſcri- 
buntur; yet in Mills of the King's Pro- 
perty, imme morial Poſſcſſion conſtitutes a 
Thirlage. And if Men likewiie pay dry 


Multures, that is to ſay, ſuch a Quantity, Dry Mul: 
whether they come to grind or not, for Fe, 


will be thereby aſtri- 


Forty years, th 
_ &ted 
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Book II. tel ; for it is not preſumable they would 
WY WV have payed dry Mulrure for lo long a time, 
except they had been thirled. 

If the quantity to be payed be not deter- 
mined in Writ, it is regulated by the uſe 
of Payment for Forty Years. | 

Thoſe, who are th.rled, are alſo obliged 
to maincain the Mili, Mill-dams, War | © 

rergangs, and to bring home its Mil | 
ones. ; 

If fach as are thirled bring not their 
Corns, they are purſued by an Action cal- 
led, abſtratted multures, 

There are two Rules to be obſerved in 
all Servitudes. | 

Primo, 'Res ſua nemini ſervit, no Man 
can have aServitude on what is his own 1 
and therefore if the Land on which we 
have a Servitude become oars, the Servi- 
rude is extinguiſhed, 

Secundo, when we have a Servitude on 
any other Land, this Servitude affects 
every foot of that Land, unaqueque glebs 
ſervit; but this is to be taken cevuliter, & 
non judaice, ſo that it muſt be reaſona- 
bly uſed : And thus, if we feu out ſome 
Acres, with Priviledge to the Teuar to 
caſt Fail and Divor upon our Moor, for 
maintaining his Houſes ; though in ftri&t 
Law, every part of the Moor is affected 
with the Servitude; yet the Lords will 

allow any Man to 1ill and Sow his own 
Moor, leaving ſuch a proportion, as may 
maintain theſe Houies, 9 
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Perſonal Servitudes, are, whereby one Tit. IX. 
Man's Property is affected with ſome bur- CS WI 
den tending directly to the Utility and Pro- Perſonal 
fit of another Man : And by the Civil Lay Servi- 
are divided in uſu-fruft, Uſe and Habita- tudes. 


tion, 

Uſus-fruftus is called Liferent in our 
Law, which is a Right to uſe and diſpoſe u- 
pon any thing during Life; the Subit ance 
thereof being preſerved. 

Uſe and Habitation were reſtricted to 
the naked uſe of the Liferenten; whereby 
his Power of diſpoſing and making profit of 
the thing liferented, was reſtrained, and 
are not in uſe with us. 


Liferents are either conſtituted by Pa- | ;terent 
fon, or by Lam; Liferents by Pact ion, — their 
y Reſervation, as When a Fiar Diviſion, 


are either 
denudes himſelf of the Fie in favours of 
another, reſerving his own Liferent; or 
by a new Conſtitution, as when the 
Fiar diſpones his Lands to another during 
all the days of his Life. The firſt needs no 
Infefrment, but the ſecond does; elſe it 
is not valid againſt fingular Succeſſors: 
but the Liferenter being infeft, tranſ- 
mits his Right to any by Afignation with- 
out Infeftment. For it being a Ser- 
vitude and Perſonal Right, it neither 
needs, nor can admit of a Subaltern In- 
feft ment. 

A Life-renter alſo by Reſervation, may 
enter the Heirs of Vaſſals ( though he can- 
not receive ſingular Succeſſours ) if he was 
himſelf infeft; but another Liferenter 

caunot; 
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Book II. cannot: and even a Lifrrenter by Reſervats- 
on cannot enter thoſe Y:ſls, if he was not 
once infeft, becauſe he cannot tranſmit a 
Right which he has not. 


When moe Perſons are jointly ii feft, | 


Conjun& they ere called conjunct Fiars; but though 
Fiarss a Wite be a coruntt Far, yet her Fie 
laſts but during her Life; and during her 
life he may enter Vaſſali, and has Right 
allo to all the Caſualities, as other 
Kas. 
Liferents by Law, are the Terce and the 
Liferents Courteſy. 
by Law. The Terce is a Life-rent ofthe Third of 
all the Tenemeits, n herein the Husband di- 
ed infeft, provided by Law to 4 Wife ; 
Which is «xplamed betore, Tit. Marriage. 
W hich /e-ce 1s conſt tu: ed by an Inqueſt, 
who upon a Brick ouc of the Chancellary, 
directed to the Sheri, or other Fudge Or- 
dtnary, do ſerve her toa Terce: upon 
which Scrvice, the Judge, to whom the 
Brief was directed without retouring it 
divides thc Lund betwixt the Heir an 
Kelitt, and expreſſes the Marches in an 
Inſirument; and this is called to kenne ber 
to her Terce ;, the Marches being kenned 
by the Infrument : and though the Service 
gives her Right to the third of the als 
and Duties, yet ſhe cannot remove T enents 
thereby, till ſhe be kenned ro ber Teree, 
or the ſame otherways divided; becauſe 


before diviſion, ſhe bruiketh the Terce pro 


mdiviſo, with the Proprietar. | 
This 


"EE S59,+ 5-2-4. 
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This Brieve contains two Points; Firſt, Ti. IX. 
that the Bearer was Lamful Wie to the SW 
Defon&. And Secundo, that he died infeft Bricves. 
in ſuch Tenements: but if the Re/it was 
holden and reputed lawful! Wife in her 
Hausband Life, no Excep on in the con- 
trary will ſtop the Service *. * K. I. 4 

There is no Terce in Rurgage Lands, Par. 0. 
Feu Duties, or other Caſuuiities of Superi- & 77. 
orityz nor in Ac ve. ſfions, Tacks nor Vatro- 
nages. 

The Caurteſie is a L ferent granted by Courteſie 
Law to him who married an Hiyetr (x f all 
her Heritage, aud of that only. It need, nei- 
ther ef, nor other jolemnity to its Con- 
fit ut ion; but is % jure, continued to 
him, if there were Children prucreated 
of the Marriage, Who were heard to cry, 
though the Marriage diſſolve within Tear 
and Day. 

All theſe L.ſerenters are obliged ro 
find Caution to preſerve the thing life- 
rented, and to leave it in as god Condition, 
as they found it, which is called can: Cautio 
tio . and they are alto bound uſutructu- 
to aliment the appewrand Heir, if he have ria. 
not alunde, to al ment h:mjelf . * K. J. 4. 

The Legal teims ot all Liferents, are Par. 3. 
Whitſunday and AA, tin . And there- Att 25. 
fore if a Lijererrer ſurvive Wh:itjunaay, 
or die upon tac Whi:ſunday in the After- 
noon, her &xecutors have Right to the 
halt of the Liferem Duties for that Year, 
whether they be payabicin Vici u or Atc- 

nies ; 
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Book II. nie: And if ſhe ſurvive Mart inmaſ- or 
I die upon Martinmaſs-day in the After - 


Teinds. 


noon, her Executors have Right to the 
Liferent Duties of that whole Year, and 
that whether it be Land- rent, or the Rent 
of a Mill, albeit the Conventional terms 
were after Martinmaſs. But if, Life- 
renters labour the Lands themſelves, their 
Executors will have Right to the whole 
Rent thereof, at whatever time .their 


death happen. 


— — : — — — 


TIT. X 
Of Teinds. 


T* inds, being a Burden affecting Lands, 


fall in to be conſidered in this 
ace. 
8 Teinds ate defined to be that ſpecial and 


liquid Proportion or Quota of our Goods and 


Rents lawfully acquired, that is due toGOD, 
for maintaining his Service. | 


It ſeems Our Law has followed the 
Opinion of thoſe Divines, who think, that 
ſome Proportion of our Goods is due by 
Divine Right; for we ſay, That Teinds 
are the Spirituality of the Church's Re- 
venue; but that the Proportion is not 
2 Divini, for we alter the Proportion 

y ſpecial Laws and Cuftems ;, though for 
diſtinction's ſake, we call this Proportion 
the Tenth, 


By 
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By the Canon Law, they are divided Tit. X. 
into * Perſonal Teinds, which ariſg out of (WW 
the perſonal Gain and Profits, that a Man *Perſonal 
has by his Trade or Perſonal Indwftry : Teinds. 

* Predial Teinds, which ariſe from the Na- * predial 
tural Product of the Land that Men poſſeſs. Teinds. 
And Mixed Teinds, which ariſe from the 
Profits, that Men by their perſonal Induftry 
make out of their Lands, 

They are likewiſe divided into Parſo 
nage=Teinds, which are due to the Parſon ; 
and Vicarage-Teinds, which are due to the 
Vicar; And regularly all Teinds are due 
to the Incumbent, who ſerves the Cure; fo 
that if the Incumbent be a Parſon, he has a 
Right to the Parſonage-Teinds : and if he 
be a Vicæ, he has Right to the Vicarage 
Teinds. 

The Teinds of Corn are called Parſonage 
Teinds, or decime garbales ;, and the fifth 
Boll of the Free Rent is ſtill Teind with us: 
And all Lands muſt pay Teind, except 
they be ſuch as have been feued out of old 
by Churchmen before the Lateran Council, 
(by which they were prohibited to alienate 
the Teinds, ) and who had Right both to 
Stock and leind;, and where the Teinds 
were never known to have been ſeparated 
from the Stock. 

Some Monks likewiſe got particular 
Exemptions from paying, Teinds for thele 
Lands, which they themſelves did bring 
in and cultivate ;, and with us the Pri- 
vilege granted to Temple-Lands, which 
belonged of old to the Knights of Sr, John, 

4 


Parſo- 
nage and 
Vicarage 
Teinds. 
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Book II. a Religious Order, and to the Monks of 


X. J. 6. were annexed to 1 


Par: 11: 
Act 25; 


the Ciſtertian Order, are continued to 
thoſe who have Right to their Land 
with that Exemption, Manſes, a 
Gleibs, are likeways free from payment 
of Teinds, | 

Vicarage Teinds, are called the ſmall 
Teinds with us; becauſe they are pavable 
out of inconſiderable things, ſuch 23 
Lambs, Wool, Cheeſe, Eggs, &c. And they 
are ſaid to be local, becauſe they are 
payee according to the Cuſtom of the 

lace; ſo that in the ſame Pariſhes, ſome 
Heritors will be liable for Vicarage Teindt 
of different kinds: For though no Man 


can | vn; a Liberty from payment of | 


Parſonage Teinds ſince the Later an Coun- 
cil; yet, as forty Tears Poſſeſſion is a ſuffi- 
cient Right to a Miniſter for Vicar age 
Teinds; and as it does determine the 
Quota, as well as the Species of Vicarage 
Ternds, ſo by forty Tears freedom, the 
Heritor is ſecure in all time coming from 
payment of Yzcar age Teinds. 
When Popery was ſuppreſs d, all the 
Lands, belonging to Monks and others, 
he Crown, 10 An. 1587 *: 
but the Teinds belonging to them, were 
not annexed; theſe being acknowledged 
by our Law to. be the Patrimony of the 
Church, and they are therefore called, the 
Spirituality of the Benefices. | 
The Monaſteries of old having gotten 
ſeveral Pariſh Churches mortified to them, 


whereby they had Right to their Parſo- 
eig 
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nage-Teinds; ſuch as got thoſe Monaſteries Tit. X. 
erected in their favours, became thereby LWW 
to have Right to other Mens Tein ds: | 
And great Emulation,as well as Prejudice 
ariſing from Mens not having Right to lead 
their own Temas; 

King Charles the firſt, did therefore pre- 
vail with all the ſaids Tirulars of Ere- 
#:on, to ſubmit what ſhould be payed 
them, as the Price of the ſaids Teinds; 
and His Majeſty did determine, That the 
rate of all Teinds ſhould be the fifth port of 
the conftant Rent, where the Stock and 
Teind were accuſtomed to be ſet juintly 
But where the Teinds were ſet ſeparatly 


from the Srock, the Heritor did in the 


Valuation get down a fifth part, of what 

was proven and valued to be the rate of 

the Teinds, And which Deduction is cal-* x, C. 1 

led the King's Eaſe ;, becauſe it was given Par. 1. 

by Him in His Decreet Arbitral. It was Act 17, 

alſo ordained, T har the ſaids Teinds being and 19, 

valued, ſhould be bought at Nine Years K. C. 2. 

Purchaſe *. Par. 1. 
For effectuating this Determination, the Seſſ. 1. 

Parliament 1633, appointed ſome of their — 51. 

own number, te value the ſaids Tei dt; dr] 

and after a Proceſs for Valuation is rai- Teinds. 

{kd before theſe Commiſſioncrs, in 

which the Titular his Tac e, and the 

Miniſter are to be cited, the Heritor in 

the mean time gets the leading of his own 

The Probation is ofttimes allow'd to 


both Parties in this Court; and where 
I one 
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Book II. one Party is preferred, it is called, the 


WWW 


Prerogative of Probation; and is much 
contended for, and is thus regulated, viz: 
either the Teinds are drawn ipſa corpora, 
by the Titular, or Tackſman :, and then 
they have the ſole Probation allowed them, 
to prove what the Temds were worth, 
( they proving, that they led ſeven Tear; 
of fifteen before 1628.) or elſe they have 
Rental Bolls payed them; & eocaſu, they| 
have the ſole Probation likeways, the 
proving twenty years Poſſeſſion of uplifting | 
Rental Bolls, condeſcending upon guantity 
and guality : Or Tertio, the Heritor; 
have Tacks of their own Teinds for Pay. 
ment of Silver Duty; and then there 
joint Probation allowed both to Hero 
and TP 1 Perf 4 
Eccleſiaftick Perſons, ſuch as Biſhops, 
Parſons, &c. ſubmitted only what they 
were not in Poſſeſton of; and therefore 
there can be no Valuat ion led of an 
Teinds Parſonage, or Vicarage, whic 
they were actually in poſſeſſion of: but by 
a Letter from His Majeſty thereafter, in 
Anno 1634, 1t is declared, That if their 
Teinds be jet to Tackſmen, they may be 
valued during the Tack; whereas the Teinds, 
they were in the natural Poſſeſſion of, cannot; 
though Teinds holden of Coliegiate Kirk 
may be valued, and ſo may be bought and 
old. 
5 The Burroms are only decerned to 
ſell the Superplus of the Teinds, they 


bad Right to, over and above wan 
Wi 
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will be due for the entertainment of Tit. X. 
their Miniſters, Colleges, Schools and Ho- CS WS 


ſpitals. 
After the Teinds are valued, and the 


Titular decerred to ſell ; or if the Titular 
be willing to fell without a Decreet, the 
Heritor is infeft, and ſcaſed by the Ti- 
tular, who in the Diſpoſition or Charter 
reſerves to himſelf Relief of the King's An- 
nuity, and of all Impoſit ions laid, or to be 


laid upon Teinds; and Warrand; only 


from his own, and his Predeceſſor's Kats 
and Deeds : And on the other hand, the 
Heritor, who has got a Decreet of Valua- 
tion only, and not of Vendit ion, is obliged 
to infeft the Titular, for Security of the 
valued Bolls. 


By the foreſaid Decreet Arbitral, the Burdens 
ſeveral Pariſh Kirks were to be provided; affe&ing 
and therefore the Titular might Al. Teinds. 


locate any one Heritor's Teinds for Pro- 
viſion of the Miniſter, which renders 
the Priviledge of buying very ineffectual 
to the Heritors; whereas it had been 
much better, that the Stipend had been 
proportionably laid upon all the Heri- 
tor,. 

Teinds are not debita fundi, and fo ſin- 
ular Succeſſors are not liable in them; 
ut yet the Miniſter bas ſo far a tacit Hy- 

prthegue, that he may exact his modified 
Stipend from any of the Heritors, as far 
as his Teinds will extend, reſerving Relief 
to that diſtreſſed Heritor. And if the He- 
riter (ell his Crop, the Merchant, who buys 
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Book II. the ſame will be liable: but Tenents will 
WY WV not be liable, if they pay a joint Duty to 
their Mafter both for Stocſ and Teind. 
When the Tack of Teinds expire, the 
Titular needs not ule a warning againſt 
the Tackjman, as in Lands ;, but he raiſes 
and exccutes an Inhibition againſt the 
Inhibiti- Tackſman, which interrupts . tacit Reloca- 
on upon tion, for that and all the ſubſequent Years, 
Teinds. after which the Iatromitters are liable toa 
Spuilif. 
The Parliament 1633. did after the ſaid 
Submiffions and Decreet A, rant 
| ... to His Majeſty an Annuty out of all Teinds, 
Zannities except thoſe payed to Buhops and other 
Pious Uſes; viz. Ten Shilling out of every 
Boll of Teind Wheat ;, out of the Boll of the 
beſt Teind Beer, eighty/hilling 7, out of Oats 
Peaſe, and Rye, ſix Shilling, where the Boll 
of theſe Grams did yield a Boll of Meal; 
and where the Rent conſiſts of Money, fix 
Aer s out of every hundred: and this 
Annuity is dtbitum fund: ,, bat not being 
annex d to the Crown, it may be, and is 
ordinarly bought by the Her:itors fromHis 
Majeſty's Theſaurer, or others having 
Right from the King, | . 
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TI T. XI. 
Of Inhibition. 
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Burdens affect ing the ſame, being ex- 
| - plained 


Roperty and Real Rights, with the 
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Of Inhibitions. _—_ 
plained; it is fit now to treat of Legal Tit XI. 
Diligences, by which theſe Rights may be SW 
evitted, or the free uſe and diſpoſal there . 
of reft rained : Which Diligences are chief- 
ly three, Inhibition, Compriſing, and Ad- 
judicat ion. 
Ifnhibit ions, is a Perſonal Prohibition by Inhibition 
Letters under the Signet, diſcharging the 
Party inhibited to ſell, dilapidate, or put 
away any of his Lands, in prejudice of the 
Debt due to the Raiſer of the Inhibition. 
The Ground and Warrand thereof is a Ground 
Decreet, or a Regiſtrate Bond, (which in thereof 
the Conſtruction of Law is a Decrect ) 
either decerning or obliging the Debitor to 
pay or perform the Sums or Deeds therein 
ſpecified ; or a depending Proceſs: And if 
theſe /nhibitions be not raiſed upon Legal 
and Relevant Grounds, they may be re- 
_ . * 

Inhibitiond reach only Heritage 

not Moveables ;, thou þ che Stile thereof — 
runs equally againſt Toth: and moveable 
Bands can only be reduced, in fo far as 
they may be the Foundation of real Di- 
ligences to affect Heritage, reſerving ſtill 
perional Execution againſt the Granter; 
And they extend only to poſterior vol un- 
tary Rights granted after Ialibition, but 0 
not to Appriſings, or Adjudications, 
though led poſterior to the [ubibition, it 
the ground thereof was anterior. Nei- 
ther do they extend to pofter:or D. ſpoſi- 
tions and Infeftments depending upon 


prior Obiigements, either general or par- 


13 ticular, 
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Book II. ticular, for granting of theſe Rights; nor 
to Reminciat ions of Temporal Rights, albe. 
it poſterior to the Inhibition, theſe being 
neceſſar upon Payment. 
* At of By a late Act of Sederunt *, If the 
Sed. 19. Creditor intimate by way of Inftrument, to 
Feb. 1630, the Perſon having the Right of Reverſion, 
| that the Wadſetter or Annualrenter ftands 
inhihite at his inflance, and does produce 
in preſence of the Parties and Notar, the 
Inhibition duely regiſtrated; The Lords 
will not ſuſtain Renunciations, or Grants of 
Redemption, although upon true Payment, 
unleſs there be a Declarator of Redemption 
obtained, to wbich the Inhibiter must be 
cited, | 

Manner The way of executing Inhibitions is, 
ot execu- that the ſame muſt be by a Meſſenger 
ring Inhi- apainſt the Perſon inhibited, perſonally or 
bitions. at his Dwelling-place, and at the Mercat 

| Croſs of the Head Burgh of the Shire, 
*K. J. 6 Stewartry, or Regalities, where the Per- 
Par. be * ſon inhibit ed dwells * : and after Crying 
Act 264 three ſeveral Oyes's, and publick read- 
and 255, ing of the Letters, the whole Leiges are 
Par. 16. diftbarged to purchaſe any Lands or He- 
Act 13. ritages, from the Perſon inhibit ed; and 
the Meſſenger leaves or affixes a Copy 0 
the Letter at the Mercat Croſs, All whic 
muſt be written in a Paper, and ſubſcri- 
bed by the Meſſenger, and by two Wit- 
K. C. 2. ,efſes * ; which Writ 1s called the Execu- 
* 8 - tion of Inhibition; And thereatter the Let- 
Net 2% fers and Execution thereof nauſt be regi- 
ftrated within for ty days after the Execu- 
198 
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Of Compriſings, &c. 119 
tion thereof, either in the general Regiſter Tit. X. 
at Edinburgh, or in the particular Regiſter CSWWD 
of the Juriſdiction, where the Perſon inhi- 
bited dwells, or the Major part of the 1 
Lands ly* : and it any of theſe Acts be. K. 1. 6. 
omitted, the Inhibition is null; theſe being par. J. . 
de ſolennitatibus inſtrumenti. AR 119%. 


TIT. XII. 
Of Compriſings and Adjudications. 


He Fie being thus ſettled in the Vaſſal, 

L it may be either taken from him, 
and evicted for his Debt or his Crimes, The 
firſt is by Appriſing and Aajudication, 
and the laſt by Confiſcation and Forefqgl- 
ure, 

Appriſing proceeds by Letters chargin ; 
the Debit or 2 — before a Meſſer: Appriſing 
ger, (who is by the Letters made Judge, 
and Sheriff in that part, in place of the 
Sheriff of the Shire, whoſe Office pro- 
perly it is“) and to hear the Lands, ſpe- * K. J. 6, 
cified in the Letters, appriſed by an In- Par. 5. 
gueſt of fifteen ſworn Men, and declared Act 37. 
to belong to the Creditor for Payment of 


his Debt. But becauſe Our Lam thought 


it not juſt, that a Man's Lands ſnould be 
taken from him, whilſt his Moveable s 
could pay his Debt; therefore, in the 


firſt place the Meſſenger, who executes 


the Letters, muſt declare, that he ſearched 
for Moveables; and becauſe he could not 


14 fipd 
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Book I. find as many as would pay the Debt, 
WY WV therefore he denounced the Lands to be 
appriled on the Ground of the Lands, and 


at the Mercat Croſs of the Shire, Stew- 


artry, orRegality, where the Lands ly, 
and left Copies both on the Ground, and at 
the Croſs. 

At the day appointed by the Letters, 
the Meſſenger, who is made Sheriff in that 
part, Fences a Court, and the Debitor be- 
ing called, his Lands are offered to him 
for the Money; and if the Money be not 
ready, the Inqueſt finds, that the Debitor: 
Lanas ſhould belong to the Creator for 

3 bu Jah ment, and this 's called a Degreet 
of Com- f Compriſing, and the moſt part of the 
priſing Ingueſt affixes their deals the/ eto; upon 
| which the Comps iſer gets a Charter pals d 
in Exchcquer, and is infeft by Precepts 

ont of the Chancellary, if the Lands hold of 

the King. And though of bld, Land ap- 

priſed Was proportioned to the Muney; 

yet thereatter, whatever Land was 

tought to be apprijed, was accordingly 
apprijed, though far exceeding the Sum 

in value; becaule ſeven Tear, were gi- 

ven (Which was thereafter prorogated to 

1k. C. 2. ten) tur redeeming the Land by Pay- 
Par. 1. ment of the true Sum, And this is called 
Seſſ. 1. a * Legal Reveiſion, becauſe the Law 
Act 62. gives 1i to the Debitor; and if it be not 
* L-gal redeen.ed within that time, the Land 
Reverſi- belongs to himyelf for ever: But that 
one legal runs not againſt Minos, be- 
cauic they want Judgement to know their 

| bAard 
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hazard; ſo that they may Redeem at any Tit. XII, 
time before they be twentj five years com 
pleat: But if the Compryſing expire during 


| the Minority, the Compryſer will there- 
aft 


have Right to the whole Mails and 
Duties, albeit exceeding his Aunualrent: 
But that part of the Act is altered by a po- 
fterior Statute, and the Appryſer is re- 
ricted to his Annualrent during the Mr k. C: 2 
nority of the Debitor *, 8 
If a Ainor ſucceed to a Minor, whole Seſf. 3. 
Lands are Appryſed, he has Right to re Act 10. 
deem, as if the Compriſing had been led 
againſt himſelf: But it a Major ſuccecd 
to a Miuor, after the Legal is expired, he 
hath only Tear and Day to Redeem, and 
if the feven Years be unexpired in the 
Minor's time, the Major may Redeem 
within theſe Years, that are not run: 
And it the Rent of the Lands be not cor- 
reipondent to the Annualrent of the Mo- 
ney, Whoever has Right to the Keverſtor, 
whether Aajor or Minor, muit (atisne 
the whole Sums and Annualrents reſting, 
before he can * Redeem - But the Con. K. Ja. 6. 
pryſer, during the Legal, is reſtricted to Far. 23. 
the Annualrent of the Sums due to him, t s. 
and the ſuperplus of his Introm: hong Will 
imputed in Payment of his Franc 
Sum, and it he be payed by Intromithon, 
wit hin the Legal of his whole / rinc ipul Sum, 
by gone Annnalrents and E xpences, With K. 14. 6. 
the Cumpiſition payed to the Superiour, Par Ja 5 
the Compriſing expires ipſo facto“. aa & 


Though 
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Of Compriſings 


Though the Superiour be not regularly 


oblged to receive a ſingular Succeſſor, 


yet leſt by Colluſion betwixt the Debitor 
and his Superiour, the true Creditor ſhauld 
be unpayed; therefore by a ſpecial Ad 
of Parliament, the Super iour is forced to 
receive a Compriſer upon Payment of a full 


K. Ja. 3. Year's Duty of the Land*. And he gets no 


Preſe- 
rence a- 
mongſt 


Appriſers. Supericur is always preferred, and if = 
r 


more from all, though many Compri- 
ſers charge him to receive them; but 
if the Superiour pleaſes, he may retain 
the Land to himſelf, he paying the Debt, 
The firſt Compriſing without * 
carries Right to all Tacks, Reverſions, a 
other Rights, which require no Infeft ment; 
and all poſterior Compriſings need not 
Infeftment, becauſe they carry only the 


Right of Reverſion. But yet ordinarly, ſe- 


cond Appriſers do Infeſt themfelves, be- 
cauſe the firſt ma null, or become 
payed; or the firſt Compriſer may lye 
out from ſeeking Mails and Duties; or 
the ſecond Campriſers would remove Te- 
nants, which none can purſue without 
being Infefr: but the Superiour Compriſing 
needs no /nfefrment. 

After Denunciation of the Lands to 
be Appriſed, the Debitor can do no vo- 


luntar Deed by diſponing or reſigning, 


( becauſe elſe he might fruſtrate the dili- 


gence ) except he was before Denuncia- 


t ion ſpecially obliged ro Diſpone or Reſign, 
In a Competition amongſt Appriſers, 
the fir ſt Iufeft ment or Charge againſt the 
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| firſt Compriſer did diligence to be Infeft, Tit. XII. 
but was ſtopt by Colluſion: as if the Su- TFYWI 
zour, to gratify the ſecond Compriſer, 
ſhould unjuſtly ſuſpend the fir ſt, albeit the 
ſecond Appriſer be firſt Infeft, yet the firſt 
Appriſer, having done diligence by charg- 
ing the Superiour, will be preferred to the 
ſecond Appriſer firſt Infeft. 
The Compriſer, during the Tears of the 
Legal, is not obliged to enter to the Poſ- 
ſeffon,, but if he once enter, he muſt be 
comptable for the Meals and Duties, 
though he leave off to poſſeſs. But if the 
meaneſt part of the Sum be unpayed after . 
the expiring of the Legal, the whole Land 
Compriſed belongs to the Compriſer, with- 
out conſideration of what he has Intro- 
mitted with. To prevent which, the De- 
bitor, or a Second, or any poſterior Com- 
priſer, who has Compriſed the Right of 
Reverſion, does, before the Legal expire, 
require the Compriſer to compear at any 
Day or Place, to receive his Mone), in ſo 
far as he is not payed by his Iatromiſſion, 
and having configned the ſame according - 
ly at that Day, he raiſes an Action of Compt 
and Reekoning before the Lords of Seſſion 
And if it be found, that he is payed by In- 
tromiſton, and the Money conſigned, the 
Lords decern the Compriſing to be payed 
and extinct. Nor needs the Debitor get 
new Seaſin, for the former Right revives; 
ſince the Hie was {till in his Perſon, upon 
condition,thatthe would Pay the Sum with 
| in the Legal, Be 
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Book II. In this Compt and Reckoning, the Com- 

rriſer will get allowance of the Sheriff 

Sheriff Fie; which is the twenty penny of the Sum, 

Fie. that was Compriſed for, and of the entry 
payable to the Superiour, though the Ap- 
priſer truly payed neither; but he. will 
not get Payment of a Fattor's He for ta- 
king up the Kent, except he really payed 
it 


All Appriſings led ſince the Firſt of 

January 1652, within Year and Day of 

the firſt effettual Compriſing by Infeft. 

ment, or charge againſt the Superiour, 

Kk. C. 2. me in pars paſſu, as if they were all 
Pa.. i. "contained in one Appriſing *. But the po- 
Act 62. Flerior Appriſings within year and day, 


muſt pay their Proportion of the Ex- | 


pences of the Infefrment, and Compoſition 

=_ to the Superiour by the firſt Appri- 

er, | 

Becauſe Appearand Heirs did frequent- 

ly acquire Rights to expired Appriſings a- 

gainſt their Fredeceſſors, by which they 

bru;ked their Egtate. without ying their 

Debt, to the ruin of Lewful Creditors: 

Therefore Our Law did very juſtly or- 

Ad fore- dain all ſuch Appriſings to be Kedeemed 

faid. tor the Sums truly payed out by the Ap- 

pearand Heir, which procceds, albeit the 

Appear ana Heir acquire theſe Rights in 

his Predeceſſor's life-time. But, it the ex- 

pired Atyr ng was acquired grate by the 

Appeerand Heir, the lame is only Re- 

deemable by the Creditors, for the Sums 
contained in the Appriſing. 


Be- 
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Becauſe the Parliament thought it ex- Ti- XII. 
orbit aut, to take the greateſt Eftates for the 
ſmalleſt Sums, and to make a Meſſenger 
Judge in Affairs of fo great Import ance; 
therefore in Anno 1672. this way of Com- 
priſing was altered, and in place there. 
of the Creditor now gets Land adjudged 
to him by the Lords of the Sefton, pro- Adjudica- 
portion ally to the Sums ue to him ( with tion. 

a fifth part more) beſides the Compoſiti- 
on due to the Superiour, and Expenles ior 
obtaining [nfeftment, becauſe the Credi- 
tor is obliged to take Land for his Money. 
Which Adjudication, coming in place of 
Compriſings, is per fected by Charter and 
Seaſin, as Compriſings;, and the Superiour 


is obliged to receive the A4judger *, but * K. C. 2. 


it is redeemable only within fve Tears by Par. 2. 

Majors. Sell. 1. 
If the Debitor compear not to concur, Act 18. 

for A . the Adjudger s Right, by 

giving him a Progreſs, and tranſumpts of 

the Evidents, and ratitying the m—— 

Adjudication ;, then the whole Lands mu 

be adjudged, as they were formerly appri- 

ſed, (nor in that caſe can the Adjudica- 

tion contain a fifth part more ) it being 

unreaſonable to force a Man to take pro- 

proved Land for his Money, and yet to 
unſecured even for that Proportion; 


and they are redeemable within ten Tears, 
( theſe Adjudications being now come in 
the place of Appriſings) and have the 
lame Priviledges and Reſtrictions which 
' Comprifings had by the Att of W 

made 
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Book II. made concerning Debitor and Creditor, in 
WY — 1 1661. = 1 wer” gang attain 
polleſtion upon his Compriſing, or Adjud; 
K. C. 2. cation, he — uſe no farther — 
— ** againſt the Debitor, except the Lands be 
At = evitted *. 5 

4 There are other two kinds of Adjudi- 
Ajulica- carion, allowed by Our Law. The firſt 
tion: aſter is, When the Appearand Heir of the Debi- 
th- dor is charged to enter Heir; and renoun- 
Fe ces to be Heir; the Creditor having ob- 
tained a Decreet, cognit ionis cauſa, for 
conſtitating the Debt, wherein the Appea- 
rand Heir is only purſued for Formality: 
But the Decreet can have no 2 Perſe 
nally againſt him; in which caſe, the Here 
dit. is jacens will be ad udged to the Cred:- 
tor for Payment of the Debt due by the 
Deſunf:; which if it be liquid, and inſtant- 
ly inſtructed, the Purſuer in the ſame Pro- 
ceſs proteſting for Adjulicat ion, the ſame 
will be allowed to him ſummarly, with- 
out neceſſity of any other Decreet, cogn- 

trons cauſa, . | 
Legal Re- Theſe Adjudications are Redeemable 
ver. of within ſeven Tears, at the inſtance of 
Adu. Con-creditors,one after another, who have 
I: keways obtained Decreets of Adjudica- 
e And a Minor renouncing to be 
| Acer, may be Reponed, and allowed to 
K. C. 2. edccin upon Payment *, But Majors re- 
Par. 1. youncing have not that Privilege directiy, 
1 it being only by Act of Parliament grant- 
t 62. ed to Minors, or to Con-creditors likewiſe 


Adjudgers. 


And 
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in And it the Szperioxr be charged to In- Tit. XII. 
in ſeſt the Adjudger, he will get a Year's 
li. Rent for Compoſition, as in Compriſings *. K. C. 2. 
on Adjudications carry right to all, which Par. 2. 
de would have fallen to the Heir, as all Heri- Seſſ. 1. 
table Rights; and the whole by- gone Act 18. 
11 Rents and Buties, ſince the Defun&'s 
ſt death, may be Adjudged, becauſe theſe 
i belonged to the Heir. 
n- | There is another kind of Adjudicati- 
d- on competent by Our Law, that is for 
or performing any obligement,which conſiſts 
” in fatto, and relates to particular Diſpo- 
y: fitions, and Obligements to Infeft: and after 
2 Alligence uſed by Decreet, and Regiftrated 
re- Horning againſt the Diſponer and his 
15 Heir, and for making the ſame effectual, 
he the Lords will adjudge the Lands diſpon- 
it- | ra, to belong to the Purſuer, as a Remedium 0 
0» | extraordinarium, there being no other 
ne | Remedy competent. 
h- This Adjudication extends no further 
i- | than to the thing Diſponed, and hath nv 
Reverſion. 
le If the common Debitor become Bank- U 
of | rupt, and that there is real Diligenczs 
ve cting his Eſtate, then the Creditors 
* may raiſe an Action of Sale before the 
be | Lords, and get the Eſtate Rouped“, and k. C. 2. 
to divided amongſt them, effeiring to their Par. 2. 
re- Diligences and Sums. Act 17. 
ly, In this Proceſs, the Lords firſt deter- | 
at- | mine, what ſhall be the loweſt Price, and 
iſe then they name one of their number, be- 
1 tore whom the Koup is to be made: And 
| if 
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if none offer more, the Raiſer of the A: 
28383 Aion is 1 the Lands are diſ- 
poned by that Lord, and the Diſpoſition 
runs in his Name. f 
Confiſcation will be handled in the Title 


Confiſca- of Crimes, 


tion. 
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Of Obligations and Contracts in general, 


Hine thus cleared Real Rights, we 
will now proceed to treat of Obliga- 
tions, and Perſonal Rights. 


An Obligation is defined to be that Legal Obliga- 
De, whereby we are bound to pay or perform tions. 


any thing. 
The chief Diviſion of Obligations by the 
Civil Lam and Ours, is, that ſome oo 
K La- 


Diviſion 


tions 


of Obliga· 
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Book III. Natural, becauſe they ariſe from the Prin: 
WY V ciples of Right Reaſon, or Laws of Ne. 


Another 
Diviſion 


of Oblig. 


ture. Some Civil, becauſe they ariſe 
from Poſitive Laws, or Municipal Cu 
floms. | 

Another conſiderable divifon of Obl;. 
gat ions is, that ſome ariſe from Contratts, 
ſome from Deeds reſembling Contract 
ſame from Malefices, and tome from 
Deeds which reſemble Malefices, Ex con- 
tractu, aut quaſi contractu; ex maleſici, 


aut guaſi maleficio * For we become equal- 


ly tied and obliged to Men, either by 
contratting expreſly with them, or by do- 
ing ſome Deed which induces an Obligati. 
on without an expreſs Patton, or by com 
mitting Maleſices againſt them. 

A Contratt is an Agreement entered i- 


Contracts 70 by ſeveral Perſons, inducing an Obligati- 


on by its own Nature; ang the Obligations 
ariſing from Contracts are divided'and di 
ſtisguiſhed, according as they are perfe- 


Red, either by the ſole conſent of the Cy. 


tratters; or by the Intervention or Tradi- 


tion of things; or laſtly, by Word or it. 
Hence is that remarkable Diviſion of Con- 
tracts in the Crvil Law, Qui re, verbis, li- 
teris, aut conſenſu perficiuntur, 


The Contracts, which depend upon 


RealCon- things, are theſe, which ariſe either from 


tracts. 


Borrowing, (which comprehends Indebi- 


te ſolut um) or from Loan, or from Depofi- | 
tation, or from Iinpignoration; and are 
called utuum, commodatum, de paſit um & 


* 


Ber. 


® 
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Contracts in general. 131 


Borrowing, or Mutuum, is that Cen- Tit. J. 
tract, whereby a Man getting any thing 


from another, is obliged to reftore him not Mutuum. 


the ſame thing that was borrowed, but the 
equivalent, or as much of the ſame quali- 
ty in meaſure, number and weight. As when 
one borrows a Thouſand Pounds, the Re- 
ceiver obliges himſelf to reſtore not the 
ſame, but another Thouſand Pounds; and 
therefore the Property of the thing bor- 
rowed, being transferred from the Gier 
to the Receiver, the Receiver runs the 
hazard. of all the loſs, that the thing bor- 
rowed can ſuſtain, after it is delivered. 
This Contract is moſt ſtrictly Interpre- 
ted, ſo that nothing is underſtood, but 
what is clearly expreſo'd. 

Loan, or Commodatum, is that Contract, Commo- 
whereby a Man gets the Loan of any par- datum. 
ticular thing gratis, for ſome ſpecial vſe, 
and obliges him to restore the ſame thing 
in ſpecie, and not the equivalent; as 
when a Man gets the Loan of a Horſe, 
or Coach. And becauſe in this caſe, the 
Property remains with the Lender, there- 
fore if the thing lent be loſt, or periſh by 
Chance, the lols redounds to the Lender; 
for the thing is ſtill his : But if the thing 
be lent meerly for the advantage of the 
Borrower, he is liable to do moſt exact 
diligence; and therefore, if the thing 
p=rith, or ſuſtain any prejudice for want 
of exact ailigence, the Borrower muft 
make up the fame: Eut it the thing was 
lent for both the Borrower and the Len- 

* &f1's 
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Book III. der's Advantage, then from the ſame 
principle of natural Equity, the Borrower 
is only obliged to do ſuch diligence, and 
to be ſo careful of the thing borrowed,as he 
would have been of his own. 

In this Contract, the Receiver is obli- 
ged to reſtore the ſame Species, in as good 


I 


condition as he got it; and the Lender i; 


obliged to pay the Receiver any conſide- 
rable Expenſes, that he neceſſarly beſtoy. 
ed upon the thing borrowed: The Law not 
allowing Inconſiderable Expenſes, becauk 
the Borrower has the uſe of the thing 
which ſhould compenſe theſe. 
Precari- Precarium is, when any thing is lent u 
um. be called back at the Lender*s Pleaſure, 
wherein it differs from commodatum, 
which Imports always a Determinat 
time for making uſe of the thing lent. 
Depoſita-  Depoſitation 1s that Contrat?, which 5 
tion. entered into by one Man's delivering an 
thing into the cuſtody of another to be kept 
gratis for his uſe, And therefore becaule 
in this Contract the Property remains with 
him, who did depaſitate the thing, if it 
be loſt, it is loſt to him: And fince Depofr 
rations are made for the vehoof of him, who 
does depoſitate, therefore the Depoſitar 
( for ſo we call him, in whoſe hand the 
thing is depoſitated ) is only liable, if the 


thing depoſit ate was loſt by the Depof- | 


tar's dole, or groſs fault; nam depoſits 
Nautz, ius tantum preſtat dilum, & latam cul 
Caupones pa: But Jun-keeper:, Stablers, and Ms 
Stab, &c. ers of Ships, are liable to molt 2 


Contradts in generai, 


dilizence; in preſerving the Goods of Tra- Tit. I. 
vellers and * which they bring 


into their Houſes and Ships; and to re- 

ir and make up all the loſs, they may 
uſtain while they are in the Ins or Ships, 
whether the prejudice come by the Ser- 
vants or Mariners, or by Strangers, Which 
ſpecial-kind of Depoſitat ion, is Introduced 
by Equity, contrary to the Common Rules 
of Depoſitation ;, and which we have im- 
mediately from the Civil Law, and edi- 
dum prætoris, Intituled, Nautæ caupones 
Fabul arij, &c. 

As in this Contract, the Depoſitar is 
liable to reſtore the ſame thing that is de- 
poſitate, and not the equivalent; ſo he, who 
Depaſitat es, is obliged to pay the Depoſitar 
what he . upon it, whilſt it di 
lye beſide him; for generally a Grat uitous 
Office, ought to prejudge no Man. But 
he cannot crave Compenſation upon any 
Debt due to him by the Perſon who de- 
poſit ates, Which is ſingular in this Contract, 
for he muſt firſt anſwer his truſt. 


Pledge, is the Contract, whereby one Pledge. 


Man gives to another any thing, for the 
Recerver's Security of what he owes him 
to be re- delivered upon Payment: An 
therefore, becauſe the thing it ſelf in 15 
cie, is to be re- delivered, if it periſh du- 
ring the Impignor ation, without the groſs 


fault or fraud of him, who receives the 


Pledge, it periſhes to the Inpignorator; 
and becauſe Inpignorat ions are made for 
the advantage of the Giver and Receiver, 

K 3 (the 
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Book III. (the one being concerned to get Money, or 
one ſuch thing upon thePledge, and the 


Hypo- 
cheque. 


other to get a Pledge for ſecurity of his 
Money ) therefore he who receives the 
Pledge, is liable to do ſuch Diligence for 
prelerviny, thereof, as prudent Men ule to 
do in their own Affairs: But he is not 
liable for culpa leviſi ma, the Cohtract 
being for the behoof of both Parties; and 
he will have Repetition from him, for what 
he prontably beſtowed upon it during the 
Inipignovrat ion. 

Sometimes what is [mpignorated is not 
delivered, and then the Pledge is called an 
Hypotheque, and the Law ſometimes 
makes ſuch tacit I pot heques without 
expreſs Patt ion, as where it makes the 
Corn growing upon Land, or the Goods 
brought in to the Houle, to be liable to 
the Heritor for Pay ment of his Rent. 

If one Man pays to another more than 
is due to him, or what is not due at all, 
the Law allows to lum Repetition of what 
was unjulily payed > and this is called, 


Condictio condictio indebit i, becauſe by paying to 
indebiti. zou, I oblige vou Rei) and zu effect to 


repay what flia!! be found rot to be Due, 
or to have been Pazed more than was real- 
ly due. But fince this Obligation ariles 


trom the Payer's jgnorance, therefore if 


he knew, that what he payed was due, he 
will not get Repet:ti07,, but what he pay- 
ed wilt be look d upon asa Penat ion, but it 
mut be 7707ra72t7.4 facti, for gnLT art d ju- 
#15 aileth no Man: And ünce this repay- 
4 urcut 


3288 8 


] 
t 
c 
l 
l 


a. Ü! BK... ] ⁰ ] 


Word or Writ 135 


ment is only allowed by the Principles of Tit. II. 
Natural Equity; therefore if what was WW 
payed was due in Equity, though it was 

not due by poſitive Law, the Payer will 

not get Repetition, 


111 
Of Obligations by Word or Writ. 


— 


Obligati- 
on by 
Writ. 


Some Obligations require Writ, to make 
them binding, whereas others require 
Writ only by way of Probation; that is 
to ſay, cannot be proven without Writ, 
though they be valid, and binding without 
it. 

All Obligations for tranſmitting the real 
Right of Lands, or others to be per fected 
by Writ, do ſo far require Writ of their 
own Nature, that though the Bargain 
be ſolemnly and clearly ended by Verbal 
Tranjattion , yet there is ſtill place to 
reſile, or lotus penitentia, till the Writ be 
Font d. : 

Though Verbal Promiſes do by Our Promiles, 
Law bind the Promiſer , yet becaule the 
Pofition and Import ot Words may be eaſily 
miſtaken by the Hearers, therefore Fer- 
bal Obligations or Promijes can only be 
proven by Oath of Party and not by 

itneſſes, though the Sum be never ſo 
Jaall, 

Becauſe Mens Subſcriptions may be ea- 
lily couterfeited; theretore by an expreſs 

| Statute 


136 Obligations by 
Book III. Statute with Vs, no Writ of Importance 
WYTV ( which we Interpret to be, when it is 
granted for more than 100 lib) is valid; 
except it be ſigned in preſence of two ſub- 
ſcriving Witneſſes, if the Party can write; 
or by two Not ars. and four Witneſſes, if 
IK. Ja. 6. the Party cannot write *, except the 
Par. 13. Writ be Holograph, that is to ſay, all 
Act 175. Written With the Granter's own hand, 
and that the Writer and Witneſſes be ſpe- 
AK. C. 2, cially deſigned . And though the ſub. 
Par. 3. ſcriving by two Initial Letters be ſuſtain- 
Act 3. ed, where it is proved, that the Subſcriver 
was in ule ſo to ſabſcrive; yet the Gran» 


ter's Mark is not ſufficient, except the 


Verity of the affixing that Mark be re- 


ferred to the Granter's Oath. And if 


the Sum, though exceeding 100 lib: be 
reſtricted tu an 100 lib: the Obligation 


will be ſuſtained, though it want Wi- 
neſſes. 5 


Such is the favour of Commerce, and 
ſuch Expedition it requires, that upon its 


Bills account, Bills of Exchange are ſuſtained; 

of Ex- though they be not ſigned before Mit- 

change. ywefſes ; And delivery of Goods upon Bar- 
gains are ſuſtained to be prov'd by Mit- 
neſſes, though there be no Writ, there 
being no Writ uſed in ſuch caſes. And 
ſuch is the favour of Contracts of Mar- 
riage, eſpecially where they are become 
Notor by ſubſequent Marriage; that they 
are ſuſtained though there be no Mit- 
neſſes, 


By 
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By Our Law an Obligation in Writ is not Tit. III. 
binding, except it either be delivered, or SW 
diſpenſe with the not delivery, by a ſpe Delivery 
cial Clauſe therein, nam trad:tione ti anſ- of Writs. 
feruntur rerum dominia: But Tradition 
is not requiſite in aurual Contracts, or 
where the Granter has an Intereſt to keep 
the Paper himſelf as where his Liferent 
or Liberty to alter is reſerved. And if the 
Writ be in his hand, in whoſe favours it 
was made, it is preſumed to have been 
delivered, and cannot be taken from him 
upon the pretence of not delivery; except 
it be referred to his Oath, that it 
was never a deliver Evident the 
Granter, 


4 — — — 
1 


Of Obligations and Contratts ariſing from 


5 Te, ©» SID 4 " „ 3) wu 


onſent, and Acceſſory Obligations, 


' Hough all Contracts require the con- Contracti 

lent of the Contracters, yet there parfected 
are four, viz, Emnption, Location, So- by Con- 
ciety, and Mandate, which are ſaid in a ſent. 
more ſpecial way to ariſe from Conſent ; 
becauſe theſe Contracts are perfected by 
meer Conſent of Parties, without any 
farther Solemnity, or Tradition. And 
thus how foon two Parties agree, con- 
cerning the price of any thing that is to Em. & 
be fold, that Contract is by meer Con- vend. 
lent ſo far perfected, that he hath the 

| Seller 
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Booklll. Seller preciſely obliged to deliver the 
WY WV thing bought, and perfect the Sale; al- 
beit the Dominium or Property be not 
transferred, but reivains with the Seller 
until delivery: And it the thing bought 
riſh without the Scller's Fault, even be- 
ore Delivery, the Lols is the Buyer's, in 
reſpect of the Perſonal fObligement upon 
the Seller to deliver it, and the Buyer's 
Right is c5tabliſhed even before Tradition; 
and though Earneſt or Arles be given 
as a Symbol or Mark of Agreement, yet 
Earneſt. the Conſent without the Earneſt or Arles 
(as we cail it) compleats the Bargain 
and Wthe Earne/® be in current Money, 
it is to be imputed as a Part of the 

Price, | 
In this Contract of Emption and Ven- 
dition, there mult be a Price, conſiſting 
in Numerate and down teld Money; for 
© 3f one thing be given for another, the 
Law calls that Contract, Permutation, or 
Excambion, and not Emption and Vendi- 
tion: and this Price mult be certain and 
definite; and if the Price be referred to 
another, the Bargain will ſubſiſt, except 
that third Party,tv whom it was referred, 
either will not, or cannot determine the 

Price. 

Location Lecation and Conduction is a Contract 
an! Con- whereby an Myre is given, for the Uſe and 
duction. Profit of any thing; or jor the Workof 
Per ſons. It diticreth from Einptiion and 
Vend:tion chiefiy in this, that the Defign 
of the Cont 74407 is, to ti aufer the Pi W 
a ur 
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but in Location the Property remains with Tit. III. 


the Setter. 

This Contract being entred into by the 
mutual Conſent, and for the Advantage of 
both Parties, the Conductor is only liable 
to uſe and adhibite a moderate Diligence, 
for preſerving the thing ſer, that is, ſuch 
Diligence as prudent Men adhibite in their 
own Affairs; ſo that if the ſame periſh 
without his groſs and Supine Negligence or 
Fraud, he is not liable to make it up to 
the Locator, a 

Location, or ſetting of Lands for a cer- 


tain hire, (called the Tack-dury ) is tre- Tack- 
quent in Scotland; and it is to be obſer- duty. 


ved, that if the Ground yield no Increaſe, 
but is abfolately Barren, without the 
Fault of the Conductor, the Hire will not 
be due, ſince that was given for the Pro- 
ft and Cſe of the Ground But if there 
be not an abſolute Sterility, and that 
the Land yield ſome Profit, though e- 
ver ſo little; the Hire will be due, if the 
Profit but exceed the expenſe of the La- 
bouring. | | 

From this Cyutract there ariſe emo Act.- 
ons; the one whereby the Conductor is 
obliged to pay the Hire agreed unto, and 
to reſtore the thing ſet after the end of the 
Location, m as good Condition as he got 
it. The other is an Action, whereby the 
Locator is bound to refound to the Cyndu- 
ctor, the neceſſary Expenſes imployed u- 
pon the thing hired, during the Lacat ian. 
Hide ſupra, Bao IL Tit. V1, 


140 
Book III. Society is a Contratt, whereby ſeveral 
J Perſons oblige themſelves to communicate 


Society. 


Obligations, &c. 


Loſs and Gain ariſing from the things com- 
mon in the Society, 

All the Partners in the Society, do by 
the Nature of this Contratt ſhare equally, 
except it be otherwiſe provided ;, and if 


Either the ſhare of the Gain or Loſs be 
expreſſed, the one regulates ſtill the other. 


But becauſe ſome Mens Pains are of as 


great Value as other Men's Money; there- 
fore it is lawful and conſiſtent with the 


nature of Society to contract ſo, as that 


one may have the half of the Cain, and no 
Loſs: But the Contract would be null, if 
it were provided that one fhould have al 
the Gain and no loſs ;, for there could be 
no Compenſation, though the other were 


never lo skilful. 


Ways of 
d iſſolu- 


By this Contract, all the Partners are 
obliged to advance for the Afairs of the 
Society, according to the Shares they have 
im it. 

The Society is extinguiſhed, and the 


tion of So- Perſons, who entered therein, looſed theres 


cicty. 


Condition, that it ſhould not be difſolved at 


from, by the death of any of the Partners, 
or by their becoming inſolvent, except it 
be otherwiſe provided. For this is a Per- 


ſonal Contract, wherein Men reſpect the 


Humour and Induſtry of one another, and 
ſo this Contract is diſſolved by the fle 
Renunciation of any of the Partners; fo 
that every one has a Negative Vote. And 
if the Society be cntred into with this 


the 
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the Option of any of the Partners, the Tit III. 
Law does reprobate ſuch Paci ions. And 


from the ſame principle, likewiſe it is, that 
Partners m a Society, are not liable for 
farther Diligence, than they uſed to adhi- 
bite in their own Affairs, having voluntar- 
ly chooſed one another for Partners, 
it is 3 , they are ſatisfied with one 
another's Diligence, the Contratt being 
entered into for the hehoof and profit of all 
the Partners, 


Mandate, is that Contract, whereby Mandatg, 


one imploys another to do, or manage any 
Buſineſs gratuitouſly, For if he, Who is 
imployed, get a Reward, it is not properly 
a Mandate, but Locat io operarum, or 4 
feeing of the Perſon ſo employed: But 
et, if the Recerver.of the Mandate has 
en at any expenſe upon the account 
of the Mandate, the Employer muſt 
ay It. 
i lie, w ho receives the Mandate, is obli- 
ged to execute the ſame, according to the 
Rules preſcrived by the Employer, and 
not to exceed the Bounds of his Mindate. 
And therefore if Titius employed Seins 
to buy him ſuch a N piece of 
Land for 10000 lib. Titiizs is obliged to 
ratifie his Bargain, though he buy it for 
909099 lib. becaule Tex comprehends 
Nine; Bat, if he pay 12000 Ji. tor it, he 
is not obliged to ratify the Bargain, be- 
cauſe he exceeds the Boands ol his Com- 
million. 


Man- 


14 Obligations, &c. 

Book HI. Mandates expire, either by the Revoca- 
tion of the Employer, if the thing ox Buſi. 
neſs, in which he was employed be entire; 
or by the Death either of the Perſon em- 
ploved, or of the Employer; or by the 
Renunciation of the Perſon employed: But 
in all thoſe caſes, if the thing undertaken 
be not intire, the Perſon employed or his 
Heir, may, and muſt proceed to execute 
the Mandate, notwithſtanding of the Ke. 
TY vocation, Death, or Renunciation, Man- 
Diligence dat ars are liable for exact Diligence, et 
of Man- culpa leviſima; becauſe albeit the Man. 
datars. date be only gratia Mandantis, yet the 

very Nature of it implies Diligence. 
Mandates are either expreſs, ariſing 
Div. of from expreſs conſent :, or tacit, which are 
Mandates inferred by Signs and Taciturnity : as for 
inſtance, it a Perſon preſent ſuffers ano- 
ther to act in his Affairs, he is under- 
os to give him thereby a tacite Mas- 

ate, 
Secundo, Aandates are either General, 
Gen. and for managing all Afairs;, or Special, for 
ſpecial doing ſome particular Buſineſs, conform to 
Mandates the preciſe Tenor of the Commiſſion : and al. 
| beit general Mandates contain moſt ample 
Power of Adminiſtration; yet they are 
not extended to committing of Crimes: Or, 
Secundo, to Donations, albeit where 
there is any probable cauſe, Gratificat ions 
may be allowed, which will be regulated 
ſecundum arbitrium boni viri; this being 
cont rac luis bona fidet, Which implies exuoc- 
rant Truſt, 

Ter - 
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Tertio, No general Mandate will im- Tir. III. 
ply a Power to alienate Immoveables ;, or 
-— rs or tranſact any litigious Buſi- 
neſs. 
Quart o, If in the general Mandate ſome 
ſpecial Caies are expreſod, it will not be 
extended to Gaſes oi greater importance, 
than thoſe expreſs d. 
The great favour of Commerce, has in- 
troduced another kind of tacit Mandate; 
by which Exercitors of Ships, and Prepo- 
fitors are obliged by the Contracts of the 
Maſters of the Shipe, and of the Inſtitors, 
in relation to the Ships and Voyages ; or 
to the particular Negotiations, wherein 
they are intruſted. | 
Exercitor is he, to whom the Profit of a Exercitor 
Ship doth belong, whether he be the 
Owner, or hath only freighred the Ship; 
the ater is the Per ſon intruſted with the 
Charge of the Ship, who has Power to o- 


blige the Exercitor, by contracting for the 


Reparat ion and outrigging of the Ship, and 
in Matters relating to the Voyage. b 

Inititors are intruſted with particular Inſtitor. 
Niet iat ions at Land, ſuch as keeping of 
Shops, &c. and they oblige their Prepaſ- 
tors, in relation to the Affair, wherein 
they are intruſted, as Exercitors are in 
Marit ime AMfairs. 

Neither the Afaſter of Ships, nor Iaſti- 
tors, need ſhew their Comm gon, but their 
being in the Office is ſufficient to oblige 
the Excrcitors and Conftituents, And it 
there be many Exucitors, the Maſter's 

| Con- 
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Book III. Contract obliges them all in ſolidum, 
WY WV albeit what was borrowed be not em- 


Homolo- 
S tions 


ployed for the uſe of the Ship; only it 
muſt be known to the Lender, that the 
Ship ſtood in need of ſuch Reparations, 
And the facts of the Inftirors will oblige 
their Conflituents of whatſoever Sex or 
Age they be; and even though they be 
Pupils, Minors, or Wives, who cannot 
validly oblige themſelves ;, for they have 
themſelves to blame who intruſted ſuch 
Perſons. 

As all thoſe Obligations and Contratts 
ariſe from expreſs conſent, ſo others ariſe 
from tacite conſent, ſuch as Homologation, 
As for inſtance, though a Man be not o- 
bliged by a Bond granted in Minority; 
yet if he pay a part of it, or Annuals 
rent for it, after he is Major; the Obli- 
gation is thereby homologated, or own'd: 
and becomes valid, not from the time of 
the Homologation, but from the Date of 


the Writ. And therefore it is fit, that ſuch, | 


as deſign not to own null or invalid Deeds, 
ſhould abſtain from doing any thing 
that may infer an Approbation of them; 
but becauſe Homologation is athus animi, 
— it ſhould not be proved by Mit- 
nejyes, ; 

Becauſe all Obligations cannot be 
bound up under general and regular 
Names of Contracts; therefore the Law 
allows ſome Obligations to paſs under 


Quaſicon- the Name of quaſi contractus, becauſe 


tractus. 


they have the reſemblance, and are of = 
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Nature of Cont racts. And theſe are NM. Tit. . 
got iorum Geſtio, whereby if any Perſon 50g 
manage your Buſineſs advantazeouſly for Nei otio- 
you, you are liable to him for his Exper:ſc, rum ge- 

though you gave him no Mandate; leſt ſtio. 


ſuch, as are abſent, ſhould be prejudged by 
the Negligence of their Friends, and their 
averſeneſs to meddle with other Peoples 
Affairs, where they are to have nothing 
allowed them for their Expenſes. And the 
Manager is liable to refound to the Perſon, 
whoſe Affairs he managed, any Prejudice 
done to him ſince, elſe any Man might 
be invited of ficiou/ly to meddle in another 
Man's Affairs to his Diſadvantzze; but 
this is to be underſtood, fi inuiliter pefſe- 
rit: otherwiſe, if he acted profitably, al- 
beit the Event do not iucceed, he Will get 
his Expenſes. 

The other qzafi contract us, are Tutory, 
communion of Goods, entring Heir, e G- 
bligation of Re-payment that arijes u 
Payment of what is not due, For if one be 
Tutor to you, he enters in a kind of Con- 
tract with you, whereby he is bound to 
adminiſtrate your Affairs, and you are 
bound to pay him his Expente. But of 
all theſe I have treated elſewhere in their 
proper Places, as | thail do of Afalefices, and 
what reſembles them, when J come to 
treat of Crimes, ot which theſe may be 
properly laid to be Branches. 

Having thus treated of Principal Obli- 


bat ions, the only Acceſſory Obligation that Caut io- 
| need mention is Cautionary, Wherevy Mrys 


H oue 


Book III. One Man becomes Surety for another, ei. 
WY WV ther to pay a Sum, or perform a Deeq | 


Obligations, &c. 


Betwixt which two there is this difference, 
that theſe that are Cautioners for a Sun, 
if they be bound conjunaly and ſeve. 
rally with the Principal Debitors, may he 
purſued without purſuing the Principal; 
and quoad the Cycditor they are Princi- 
pals, But theſe, who are Cautioners tur 

erforming of Deeds, as Cautioners far 
2 and for Curators, or Factor 
or for Meſſengers, cannot be purſued till 
the Principal de diſcuſſed, For they being 
only obliged, that their Principals ſhall 
compt, or be Huneft, therefore they can- 
not be liable, until the Principal, firſt be 
Cited to compt in the one Caſe, or to au- 
ſwer for their Delinguencies in the other; 
and they are only liable to make up what 
is wanting from their Principals after they 
are diſcuſs'd. 

Becauſe Cautioners for Sums, bound 

corjunttly and ſeverally, are liable as Prin- 
cipals, therefore their Obligation may ſub- 
ſiſt, though the Ovligarion of the Principd 
Party be found mull, or reduced by any 
Priviledge given to the Principal by Law, 
As if a Man become Caution for a Miner, 
or for a Woman who is married, Nan 
ibi imputet, who became a Cautioner for 
ſuch. But if the Obligation was abſolutely 
null in it ſelf, as if the Principal did not 
ſign, then this Obligation, becauſe it is but 
Acceſſory, retains ſo much of its own Na 
ture as to free the Caurtoner, 


Cau- 
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Obligations, &c. 


Cantioners are to get Relief from their Tit. III. 
Principals, not only of the Principal Sums 


and Annualrents, 
and Intereſt; and whether the ſame 


there are many Co-cautioners, they are 
liable in ſolidum, qguoad the Creditor: 
Bur if any of them pay the whole Sum 
to the Creditor, though he get aſſignation 
from him to the whole, yet he muſt 
only ſeek his Relief from the other Cau- 
tioners, With deduttion of hu own Part; 
which proceeds, albeit there be no Clauſe 
of mutual Relief in the Bond; and they 
muſt communicate to their Co-cautioners, 
what Eaſe they get by way of Tranſ- 
action from the Creditor ; but if they 


get the ſaid Eaſe by a meer Grat iſicat ion, 


as by Donation, &c. then they are not 
bound to communicate what Eaſe they 
get; for a Creditor may juſtly gratify 
one of his Cautioners as his Friend or Re- 
2 without being obliged to gratify 
the reſt. 


To make Obligations effectual, it is ne- Subject 
ceſſary, that the Subject -· Matter thereof Matter of 
be ſuch, as will admit of an Obligation. Obligati- 
For no Man can oblige himſelf to do ons. 


what is either impoſſible, unlawful, or 
diſhoneſt, nor to tranſmit the Property of 
things Sacred, ( theſe not being in Com- 
mercio, ) and albeit when the Performance 
of Obligations becomes impreſtable, the 
Party is liable for the Value, as Dam- 
nage and Interest; yet in theſe the Va- 

2 lac 


but of all Dang — 
e 


provided by the Bond, or not; and where ners. 
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Book III. Iue is not due, nor will he be liable in: 
WY WV Penalty, in caſe of not Performance, 

But yet a Man may oblige himſelf to do 
ſomething not in his own Power, as to 
cauſe another diſpone Lands; and if he fail 
he will be liable pro damno & intereſſe, or 

for the Penalty. | 

Donation Amongſt Obligations, Donation is allo 
reckoned, Which is an Obligation proceed 
ing from a lucrative Cauſe or Title, For 
he, who voluntarly and gratuitouſiy promi 
ſes to give any thing, is thereby obliged 
to deliver the ſame ; and this volunt ar g 
vinę is called a Donat ion, which is in Lay 
defined to be a meer Liberality pr ocee ding 
from no previous Compulſion. 

It may be perfetted either by Writ, of 
without it; but if without Myit, it muſt 
be proven by Oath. 

Div. of Donations are either Simple, Remuners- 


Donat. tory, or Mortis cauſa, that is to ſay, | 


Donations made in Contemplation 


Death. | 
A Remuneratory Donation, called ar 


Remune- TiJ\wgor, is when a Man beftows any thing 


. not gratuitouſly, but to reguite and repay 
ONS. ſome good Deed done, or to be done to hin, 
and ſo is not purely a Donat ion. 
Donation A Donation in Contemplation of Death, 


in Con- is when the Giver deſigns rather the Perſon 
templati- to whom he gifts, to have what 16 gifted, 
on of than any other; but wiſhes himſelf to have 
Death. it, rather than him to whom he gifts it. 

And therefore though pare Donations are 


not Kevocabie, yet a Donation Mortis 
cauſa 


i 
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Of the Diſſolution, &c. 


and no Donation is preſumed to be Dona- 
tio mortis cauſa, except it appear to be ſo, 
either exprelly, or by ſtrong Preſumpti- 
ons, that the thing grfred, was only gif- 
ted in Contemplation of Death, 

Gifts, being a meer Liberality, are not 

eſumed ; and therefore by Our Law, 
ö non præſumitur donare quamaiu eſt 
lebitor. But this being only a Præ- 
ſumpt io juris, may be taken off by ſtrong- 
er Arguments, juſtly inferring, that 

Donation rather than Pay ment was de- 


ſigned. 


— — 2 — 


1 
Of the Diſſolut ion or Ext inct ion of Obli 


gat ions. 


Hing cleared, how Obligations are 

| conſtituted, it remains now to con- 
ſider, how they are taten off and extin- 

guiſhe d; which is either by a Contrary 

__; or by Implement and Satisfae 
= 


Since Conſent is neceſſary to the Con- 
ftitution of Obligations; 10, a contrary Con- 
ſent, whether by a Diſcharge, or pattum 
de non petendo, does diſſolve and extin- 
guiſh Obligations; nam nihil eft tam na- 
turale, quam eo modo guidgue diſſolvi quo 
colligat um eft, And therefore, if the 
Ohligat ion be conſtituted by Writ, it re- 


L 3 qui- 


149 


cauſa is, being of the Nature of a Legacy; Tit IV. 


150 Diſſolation, or Extinction 


BEN. quireth Writ to the Diſſolution thereof 
WY VS which is called a Diſcharge; and Di. 
Diſcharge charges require the {ame Solemnities that 
Obligations do: But yet, if the Oblz. 
gatiun was fatished, via facti, as by 
Int rom iſton with Rents of Lands, &c. it 
is probable by Witneſſes, as all Facts are. 

a Diſcharges are either General, of al 
Diſchar- that Parties can ask or claim; or Particu. 
Bes gene- lar, of one particular thing or Subject. And 
ral om in general Diſcharges, it any particular 
- 16%” thing beexpreſly diſcharged therein, the 
. general Clauſe will be extended to Parti- 
culars of no greater Importance, than 
thoſe expreſly diſcharged. 

Diſcharges do ordinarly bear a Clauſe, 
diſcharging all Preceedings till their Date, 
And albeit they do not, yet three conſecs 
tive Diſcharges do preſume, that all by 
2 are ſatisfied, if they be immediatl 

ubſequent to one another, and grant 

by Par ties, having Power to diſcharge; as 
Diſcharges by Heritors, or Chamberlams, 
trium an- to their Tenents, And therefore Diſchar- 
norum. ges of three ſubſequent Tears granted by 
Merchants, who bought the Ferm of thele 

Years, will not infer the Preſumption: 

But it will be inferred by Diſcharges for 

a part of the three Years granted by the 

Father, and the reſt by his eldeſt Son, as 

Heir; the Diſcharges being in Writ, con- 

raining a Diſcharge of the whole years Kent; 

lo that Partial Receipts, albeit they ex- 

tend to more than the Year's Rent, will 

not preſume that all Preceedings are payed 3 

ney 
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neither one Diſcharge for three ſub» Tit. IV. 


ſequent Terms, or Tears, the Pre- (WW 


ſumption being inferred from renewing of 
the Diſcharges each Tear, without Reſer- 
vation. 

Obligations are extinguiſhed and diſſol- : 
ved by Payment, which is, performing of P2yment- 
the Obligation in the preciſe Terms there- 
of, and is ſo favourable, that if it be 
made bona fide, it diſſolveth the Obliga- 
tion, albeit he to whom it was made 
had no Right. So Payment made to a 
Procurator, after the Procuratory was re- 
voled without the Payer's knowledge, 
will be ſuſtained ; and Payment made to 
Minifters ſerving the Cure, though they 
have no Title to the Benefice, will liberate 
the Payers. 

Obligations are likewiſe fulfilled by Ac- Accepti- 
ceptilations, Which is an imaginary ſatiſ- ations 
fact ion, whereby the Creditor acknowledg- 
es to have got Payment, when he hath not, 
and has the Effects and all the Priviledges 
of Payment. 

Secundo, by Compenſation, whereby, if Compen- 
the Creditor of a liquid Sum, become De- (ation. 
bitor to his Debitor, in another liquid Sum, 
the two Obligetions extinguiſh each other 
ipſo jure, and is equivalent to Payment 
in all Caſes, But if the Sums be not liquid, 
or if a Species or Body be craved to com- 
penſe a liguid Sum, it will not be allowed. 

Tertio, Obligations are taken away by 


Innovation, Which is, the changing one E K 
| Obligation for another ;, and if the Perſon 


L 4 


152 Of Aſſignations. 

Book I. of the Debitor be changed, It is called De. 

WY VN leprtion, | 

Innovation is never preſumed, except it 

be expre/ly mentioned, or that the Obliga- 
tion bears expreſly to be in ſatisfattion of 
the former. | 

Confuſion Quarto, Obligations are extinguiſhed by 

Confuſion, that is to ſay, when the Debt 

and Credit meet in the fame Perſon; 

as when the Debitor ſucceeds to the Cre- 


ditor, or the Creditor to the Debitor, or 


a Stranger t both. And the reaſon of the 
Extinction in theſe Caſes is, becauſe the 


the ſame Perſon cannot de both Debitor 
and Creditor, 


lm. 


— ů 


. 
Of Agnat ions. 


Nr only Moveable, but Heritable 

Rights whereupon no Infeftment 

has followed, and all Incorporeal Rights 
requiring no Infeftment, ſuch as Reverfi- 

on,, Lat ronages, Servitudes, &c. are tranſ- 

miſſible by Aſlignation. But if Seaſin be 

once taken on an Heritable Right, it 
Aſſignati- cannot thereafter be tranſmitted by Afts- 
on. nation, but by Diſpoſition, which 5 4 Writ 
dij poning Lands, or other Moveable Kights, 
containing a Precept of Seafin and Proc u- 

ratory of Refignatin ; And though a 
Lite-rent at firſt is to be compleated by a 

dcaſin, as diitering from other lieritable 

| Rights 


* 
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Of Aſſienations. 


Rights only in its Endurance, yet being Tit. V. 
once compleated, it may thereafter be 


tranſmitted by ANgnation; for it conti- 
nuts not then to be a formal Life-rent- 
Right in the Perſon of the Afipnee, but 
reſolves only in a temporary Right during 
the Cedent's Life-time. 


He who grants the Aſfinat ion is called Cedent 
the Cedent; and he who receives it, is cal- and Aſſig - 


led the Afipnee. 
An Alia nat ion is allo compleated by In- 


timation; and therefore in competition jatima- 
betwixt divers Ane es, the firſt Int ina tion. 


tion is always pfeterred. This Int imat ion 
is made by a Procurator, Who takes In- 
ftruments in the hands of a Notar, that 
ſuch an Afignation was Intimate d, ( lo 
that one Man cannot be both Norar and 
Vrocurator;) and if after this the Debitor 
pay the Cedent, he muſt repay it to the 
Aenee, becauſe the Cedent was denu- 
ded by the A/ignation; and the Intimati- 
vn puts the Debitor in mala fide to pay 
the Cedeni and for that ſame realon 
the Cedent's Oath will not prove againſt 
the Agne, if the Afignation be for an 
0;:crom Cauſe, | 

Put if tuc A ſignation be Gratuitow, 
or fur the Cedent ; behoof, or if the mat- 
ter be lit igt, the Afugnation being after 
a deening Hroceſs, in any ot theſe Calcs 
the Cedent 5 Oath will prove againſt the 
Affgnee, 

A Purſuit or Charge of Horning upon 
the Action Affrgned, has like ways the force 
and effect of an Int imat ion. The 
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Of Aſignations. 

The Debitor private knowledge of the 
Afiznation, is not equivalent to an Inti- 
mat ion, but his paying a part of the Sum 
or Anmualrent for it, is equivalent to an 
Int imat ion, and much more the writing 
a Letter promiſing to pay, fince that is 
in effect a Rene nin the Obligation. 

Bulls of Exchange, aud Orders by Mer- 
chants to pay, need not be Int imated; 
becauſe in Commerce we are governed by 
the Law of Nations: nor need Afigna- 
tions to Reverſions be Intimated, becauſe 
the Regiſtration is a Publication of them, 
(the Regiſtration of Seaſins and Rever- 
ſions being deſigned for Publication. ) But 
the uſing Inhibition againſt the Cedent 
upon the Aftgnation is not equwalent to 
an Int imat ion, the chief deſign of Inhibi- 
tions being for Execution and not for Pub- 
lication, Legal and Judicial Affignations 
ſuch as Appriſings, Adjudications an 
Marriage, need no Int imat ion, and that 


becauſe they are paſt, and expede pub- 


Blank 
Band. 


lickly. 

A Blank Band is equivalent to an Aſ- 
ſignat ion, and ſo muſt be intimated ; and 
in Competition with other Rights, it 1s 
only preferred according to thi date of 
the Int imat ion, that the Receiver's name 
was filled up in it. 

It is a general Principle in Our Lam, 
that in the competition of moe Creditors, 
the firſt compleat Diligence is ſtill preferred: 
And therefore an A/ignation is preferred 
to an Arreftment, if it be Intimated * 

8 


Of Arreſtments 
the Arreſtment; but if the Intimation and Tit. VI. 
Arreftment be in one day, they come in 
part paſſu;, except the Arreſter be in mor a, 
and do no 2 upon his Arreſt ment. 


Or, that both Diligence expreſs the 
hour of the Day, and the one be prior to 
the other. 


a 


r. VE 
Of Arreftments and Poyndings. 


'T He Ordinary Diligences in Our Law 
affecting Move able Rights, are Ar- 
reſt ment, which Anſwers to Inhibition in 
Heritage; and Poynding, which anſwers 
to Compriſing in Heritage. 


Arreſt ment is the Command of a Judge, Arreſt- 
diſcharging any Perſon, in ꝓhoſe hands the ment. 


Debitor Moveables are, to pay or deli- 
ver up the P n=, till the Creditor, who 
has procured the Arreſtment to be laid on, 
be [atsfied. 

Arreftments may be laid on, by any 
Judge in whoſe Territories the Goods 
are; or by the Lords of the Seffion where- 
ever they lye, and that by ſpecial Letters 
of Arreftment, or by a Warrand expreſs'd 
in the ordinary Letters of Horning : theſe 
Letters are executed by a Meſſenger. And 
if after it is laid on, the Party, in whoſe 
hands it is made, pay, he may be forced 
to pay the ſame over _ or may be 
purſued Criminally for breaking Arre/t- 


ment, 


156 O Arreſiments, 
Book ITT nent, the Puniſhment being Confiſcation 
of Moveables, and their Perſons to be in 
*K. Ja. 6. the King's Will *, 

Par. 7. Arreſtments can only affect Moveables, 
Act 118. but all Sums of Money due by Bonds, 
whereupon no Infeftment has followed, 
*K. C. 2.are Arreftable *: And as Aoveables can 
Par. 1. only be Arreſted, fo the ground thereof 
Sefſ. 1. muſt only be for Payment of Moveable 
Att 51. Debts; or ex paritate rationis for Payment 
of ſuch Debts, which are not ſecured by 
Infeftment; and it reaches only to the 
Sums already due, or for which the Tear 
or Term is current, 
How ſoon an Act ion is raiſed againſt a 
Perſon, his Goods may thereupon be Ar- 
refted, and this is called an Arreftment 
Arreſt. u- upon a Dependence ;, but this Arreftment 
pon a De- may be looſed by Letters for looſing of 
pendence. Arreſtment, which paſſes upon a Common 
Bill : And a Band of Cautionry is given to 
K. Ja. 6. the Clerk of the Bills *, wherein the Gran- 
Par. 22. ter of the Band obliges himſelt to pay the 
Act 17. Sum, it the Arreftment be found Law 
and the Sims or Geods decerned to belong 
to the Arreſter. But Arreſtments upon a 
Decreet (or which is equizalent ) ona 
Regiſtrate Band, cannot be looſed at all, 
except the Decreet be turned into a Libel; 
that is to ſay, the Lords do only ſuſtain 
the Decreet as a Libel or Summonds a- 
gainſt -the Defender, or that the Arreſt- 
ment Was laid on after the Decreet was 
ſuſpended, for in either of theſe Caſes Ar- 
reftments may be looſed even upon De- 
creets. Ar- 
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And Poindings. 


no longer than the life-time of him in 
whoſe hands the Arreftment is made, 
except it be renewed againſt his Succel- 
ſors; but it dies not with him in whofe 
favours it was raiſed, nor with him for 
whoſe Debt it was laid on; and if the 
Debt be nor Liquid, the Debitor's Repre- 
ſentative muſt be called to the Liqui- 
dation. 


In the Competition amongſt moe Ar- Competi- 
refters, preference is granted according totionofAr- 
the priority even of Hours, and the firſt reſtment 


Arreſtinent is not preferred, if the pofte- 
riour Arrester get the firſt Decreet, to 
make the arreſted Goods forth coming. 
For Arreſtment being only an inchoat ed 
Diligence, it is compleated by the Sen- 
tence to make forth- coming and yet if the 
Arreſter did exact Diligence to obtain a 
Decreet, his raiſing the firſt Purſuit will 


prefer him. He allo, who arreits on a De- 


creet, Will be preferred to him who ar- 
reſts on a Dependauce; and he who arreits 
after the term of Payment, will be pre- 
ferred to him who arrclts betore the term, 
cæteris parious. 

The Kings Penſions and Gratuitous 
Aliments cannot be arreſted, becaule they 
are given tor a particular and tavoura- 
ble Uiz, and not applicable to the Ar- 


reiter. f 
Poynding may be likewiſe uſed againſt 


Moveables by vertue of Leiters of Horn- Poynding. 


ig 
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Arreſt ment, being but a perſonal Prohi- Tit. VI. 
bition againſt the Defender to pay, it laſts N 


158 


Book III. ing againſt the Debitors,containin d. 
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by a 


Of Arreſtments &c. 


ing, or any other Iuferiour Judge, his De- 


K. J. o. creet or Precept *, which is done 


Par. 18. 


Act 10. 


K. C. ** Meſſenger after Poynding the Goods, 45. 


Par, 1. 
Seſſ. 1. 


Act 29. 
+K . C. 2. k 


Par. 2. 
Seſſ. 1. 
Act 4. 


Meſſenger after the days of the Charge 
are expired . The form thereof is, 


priſes them upon the Ground where 

appre hends them, and offers them to 
he Debitor, for the Sum for Which they 
were appriſed; and if he compear not, he 
carries them to the Mercat Croſs of the 
head Burgh of the Shire, or other Juri. 
dict ion where they are poynded, and there 


he appriſes them, and delivers them to the 


Party, who is called the Poynder : But if 
any Compear, and offer to make Faith 
that the Goods belong to them, and not 
to the Debitor, then the Meſſenger muſt 
deliver them to that Party, elſe he is 
liable in a Spul zie. 

Poynding is a Judicial Sentence, and 
the Meſſenger is Judge conftituted by the 
Letters, the Meſſenger writes likewiſe an 
Execution of Poynding, and that Execution 
is better believed than any who offers to 
prove the contrar, for that Execution is 
only quarrelable by Improbat ion. 

Arreſtment being but an inchoated Di- 
ligence, diſcharging the Party, in whoſe 
hand the Arreſi ment is made, to pay; the 
Right to the Goods arrefted remains ſtill 
in the Debitor, and may be poynded for hu 
Debt; for Poynding is a compleat Diligence, 
giving an abſolute Right to the Goods 


Poynded. 
Poynd- 
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Poynding cannot be after the Sun is ſet; Tit. VII. 
for it is a Sentence. 

Labouring Oxen, or other Plough Goods Labour- 
cannot be Poynded in time of Lahouring, ing Oxen. 
( leſt Labouring ſhould be otherwiſe dii- 
couraged ) except there be no other“ K. Ia. 4. 
Moveables upon the Ground to be poyn- Par. 6. 
ded *. | Act 98. 


[© 


» 


TIT. VII. 
Of Preſcriptions. 
PReſeription, being a way of evacuating 


and annulling both Heritable and 
Moveable Rights, comes in here, after 


both theſe are explained. 


Preſcrigtion is defined, an Acquiſition Preſcrip- 
of Property by the Poſſeſſor*s continuing bis on. 
Poſſeſſton for ſuch time as the Law deter- 
mines. Which was introduced not only 
for -puniſhing the Negligence of the Pro- 
prietar, who owned not his Right for 
ſo many Years; but likewiſe for ſecu- 
ring Poſſeſſors, and ſuch as derived Right 
from them; and leſt by a conſtant uncer- 
tainty the Poſſeſſors being unſecure, might 
72 the Improvement of what they peſ 
eſſed. f 

Heritable Rights, (under which! com- Frercrit- 
prehend Wadſers, Heritable Offices, Ser- blekiguts 
vit udes, Patronages, &c.) and all Actions 
depending upon them, or relating to 
them, preſcrive with us in 4% Years; 8 

[ne 


160 Of Preſcriptions, 

Book III. the Poſſeſſor, being a ſingular Succeſſor, 
have a Charter, 3 or Precept, 
and Seaſin in his Perſon; or being an 
Heir, have a conſtant tract of Seaſing 
continuing and ſtanding together for the 
ſpace of 40 years, flowing upon Retoures, 
or Precepts of Clare Conftat: * For the 

K. Ja. 6. Lam did not truſt a Seaſin alone, it be- 

Par. 22. ing only the Aſſert ion of 4 Notar; but 

Act 12. Reverſions which are in the Body of the 

Poſſeſſor's Right, or Reverſion s duly Ke- 
giſt rat ed, preſcrive not. 

: All Perſonal Rights and Actions rela- 
Preſcript. ting to them, preſcrive likeways in 40 
of Perſon- Years, it a Document be not taken up- 
1. on that Right *, that is to ſay, If nothing 
— 25 3* be done whereby the true Proprietar de- 
AR 28.& _— his Intention to follow and own bu 
Par. 7. A897. 5 
Act 5 4 In both theſe Preſcriptions, the extra- 

ordinary length of time ſupplies the want 
of bona fides in the Poſſeſſor. But by the 
Civil Law, things Sacred, Religious or Pub- 
lick, could not be preſcrived; nor yet 
things robbed or ſt oln, there being a v 
tum real which affects all thoſe things; 
but whether this will hold in our Law, 
, neither clear by our Statutes nor Deci- 
1015. i 


Actions of Spulzie and Ejedt ion, pre- 


Fre(crip- 


tions or ſcrive in three years after committing 
particular thereof, as to the Specialities of theſe 
Actions. Actions, viz. The violent Profits and Oath 


* ) * 6. tem: But /Ainors have three years al- 


Act 31. 


ter their Majo ig . 


As 


| 
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As do alſo Actions for Servants Fies, Tit. VII. 
Houſe-Meals, and Merchant-compts;, ex AAS 
cept they can be proven after theſe three Kk. Ja. 6. 
Tears by the Debitor's Oathf + And Re- Par. 6. 
movings, if Action be not intented with Act $2. 
in three Years after the Warning *; And K. Ja. 6. 
in theſe laſt Preſcriptions Minority is not Par. 6 
excepred. Act 82. 
If Afrzers err in ſerving a Man wroneg- Aſſizers. 
oully Heir to his Predeceſſor, the Retour 
may be quarrelled within 20 years; but 
the All ders themſelves can only be pur- 
ſued for Error within three years *. But K. Ia. 6; 
the Right of Blood it ſelf never preſcrives, Par. 22. 
and therefore a Man may be ſerved Heir Act 13. 
to bus Father or Grand. Father, after 100 
Years, being debarred by no time; nam 
jura ſanguinis nullo jure civili adimi poſ- 
ſunt: But this is to be underſtood where 
there is no Service; for if there be once 
a Service, though of a wrong Perſon, 
it cannot be quarrelled after Twenty 
Years. | 
If a Perſon who is Forefaulted, poſſeſſed 
Lands as Heritable Tenent for five Tears 
before the Forefaulrure, without Interrup- 
tion, the King is obliged to ſhow no Right, 
in the Perſon of him who was Forefault- 
ed, tothe Lands or others that he poſ- 
ſeſſed ; becaule it's preſumed, that the 
Perſon Forefaulred would abſtract the 
7 ne poet Pole ien is to 
e trie by an Ing ueſt of the re, where | 
the Land tyes *, And if the Traitor Was 3 Ja. 6. 
in Poſſeſſion the time of the Freſuulture, * 
1 though 
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Book III. though he poſſeſſed not hve Years before 


the Forefaulture, the King or his Donator 
muſt be continued in Poſſe ſſion for five 
years, that in the mean time the Tra- 
tor's Tacks and other Rights may be 
ſoughr our. | 

Arreſt ments on Decreets and depending | | 
Actions preſcrive within five Years, viz, | | 
Arreftments on depending Actions five | © 
Years after Sentence, and on Decreets five 
Years after their date. 

Mails and Duties, due by Tenent,, 
preſcrive, if not purſued within five Years 
after the Texents removing. Miniſteri 
Stipends and Multures preſcrive, ſo that 
they cannot be purſued after five Years, 
except they be proven by the Devitor's 
Oath, or by Wr:t. | 

Holograph Bands, and Subſcriptions in 
Compt Books, preſcrive in twenty Years, 
4 they be proven by the Debitor 

ath. 

And laſtly, all Bargains, probable by 
Witneſſes, preſcrive as to that manner of 
Probation; it not purſued within five 
Years after their date. All Ac ions on 
Warnings Spulzies, Ejctt ions, Arreitments, 
JAinifters Stipends, &c. preſcrive within 
ten Years, unleſs wak'ned every nve | Pt 

5 Years; but this alters not any ſhorter 
K. C. o. Preſcriptions of thele Act ions . | 
1 So And for clearing the meaning of the 
4 + Statute appointing theſe Preſcriptions, by 
* a late Statute, Arno 1685, it is ordained, 
that all thoſe Actions mentioned in the 
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ſaid Act 1669, which were intented or Tit. VII. 
depending before the date of the ſaid act, 
1685, ſhould preſcrive within five Years 
thereafter, if they be not wakened within 
that time; and all Actions, to be intented 
after the {aid AR, ſhould preſcrive with- 
in five Years, if they be not wakened 
within that time. 

All theſe Preſcriptions run de Moments 
in Momentum, ſo that the Preſcription 
runs to the laſt moment of the time al- 
lowed; but they run only from the time 
wherein the Debt could have been pur- 
ſued, ſince till then the * ofa could 
not be called negligent, which Negligence 
is the main foundation of Preſcriptions: 
And therefore Preſcription runs not a- 
in | gainſt a Band from the date thereof, but 
rs | only from the term of Payment: And 
rs | Preſcription of an Action of Warrandice K. Ja. 6 

runs only from the Eviction *, becauſe no pat. 22 

Man is liable in Warranazce, till the a& 12. 
Lands be evicted; and from the ſame 
Principle it is, that Contra non Valentem 
azere non currit Præſcriptio; And that 
Preſcription runs not againſt Minors in 
moſt Caſes, in whom Negligence is not 
puniſhable, ſince it proceeds from no De- 
| fg, but from the Unripeneſs of their Age. 
Vaſſals cannot preſcrive againſt their 
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rhe | Super:ours, becaule the Vaſſal's Right ac- 
by | knowledges the Superiour's, nor can La- 
ed, | iks preſcrive a Right to Teinds, being in- 
the | capable of ſuch Rights after the Lateran 
id | Council; but though the Right it ſelf pre- 

| M 2 {crives 
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Book III. ſcrives in neither of theſe Caſes, yet the 
WY WV by-gones, due by vertue of theſe Right 
before Forty Tears, may preſcrive. 
Preſcrip- Preſcription runs againſt the Kirk and 
tion. Mort iſicat ions: but on the other _ 
becauſe Churchmen are negligent, a 
Rights may be loft in the change of In 
trants, therefore thirteen Tears poſſeſion 
is ſufficient to maintain a Churchman wm 
ſefion , which is called Decennalis & 
7 Poſſefſio, and is a preſumptive 
Title, and ſufficient till a better be ſhowen, 
by which it may be excluded; for Pre 
ſumptio cedit veritati. 
Preſcriptions run likewiſe againſt the 
King except as to his Majesty s annex'd 
Property, or to his un- annex d Property, 
whereof the Ferms, Duties, or feu-ferms, 
*K; C: 1. have been compted for in Exchequer, ſince 
Par: 1. Auguſt 1455 Years *. 
Att 12. Any Deed, whereby the true Proprietæ 
| owns his Right during the courſe of the 
Interrup- Preſcription, is called Interrupt ion. And 
tion. Preſcription is Interrupted in Our Lan 
either by a Proceſs or a Charge raiſed 
wit hin the Tears of the Preſcription, And 
k. C. 2. a. Citation on the firſt Summonds[nterrupts, 
Par. 2, tho thereafter paſt from pro loco & rem 
Sefl. 1, pore; but Regiſtration ot a Writ Inter- 
Act 10. rupts not preicription. And Interrupt io 
K. Ja. 7. by Citation is not ſufficient, unleſs it be 
Par. 1. made by Meſſengers perionally, or at the 
Att 15. Party's Dwelling-houſe, and that it be re- 
a C. 2. newed every ſeven Ycars *; and that the 
Att *3* Execution be ſigned by the Meſſenger and 
3%** Waneſes}. Di- 
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Diligence uſed upon a Writ Interrupts Tit. VIII. 
as to all Parties concerned therein, for it 


binders the Writ it ſelf to preſcrive: And 
therefore Diligence, againſt any of moe 
Principals,or againſt any of the Caut ioners, 
Interrupts Preſcription, guoad the whole 
Principals and Cautioners. And Interrup- 
tion as to a part Interrupts theby/eſcription 
of the whole; ſo that if a Man Arreſt the 
Mails and Duties of any part of a Barem, 
he Interrupts Preſcript ion as to the whole 
Barony. 


1 


IT. VI. 
Of Succeſſion in Heritable Rights. 


Hing formerly ſhewed, how Rights, 
whether Heritable or Moveable 
Rezl or Perſonal, are conſtituted, and 
how they are tranſmitted to ſingular Suc- 
ceſſors : It remains now to conſider, how 
theſe Rights are tranſmitted by Succeſſion, 
beginning firſt withSucceſlion in Heritage. 


n Heir, is he that ſucceeds univerſally Heir. 


to all that belonged to the Defuntt, and 
is therefore in conſtruction of Law, one 
and the ſame Perſon with the Deſuntt, 
Though the Executor be in effect the 
Heir in Moveable Rights, yet we call thoſe 
only properly Heirs, who ſucceed in He- 
rage; and with us there are ſeveral 
kinds of Heirs diſtinguiſhed by their 
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Of Succeſſion 
The firſt and chief kind of Heirs, are the 


WY) Heirs of Line, who are ſo called, becauſe 


Heir of 
Line. 


Deſcen. 
dants. 


Collate- 
rals. 


they ſucceed Lineally according to the 
Right of Blood, and they ſucceed thus: 

Firſt, Deſcendants, according, to the 
Proximity of their Degree, in which the 
eldeſt Son is preferred to all his Brothe 
and all the Brothers to the Siſters; and 
there be only Siſters, they ſucceed all e. 
qually. 

The next degree is Grand- Children and 
their Great - OCrand- Children, &c. who ſuc- 
ceed all in the ſame way. 

If there be no Deſcendants, then Colle 
terals ſucceed, in which the firſt degree 
is Brothers and Siſters German, for the 
whole Blood excludes the half Blood, and 
Brothers the Siſters, and Brothers by the 
Father's ſide exclude Brothers by the Mo- 
ther's fide; there being no Succeſſion 
with us by the Mother's fide. 

Failing Deſcendants and Brothers and 


Siſters, whether German or Conjanguinean, 


the Succeſſion aſcends firſt to theDefunt'; 
own Father, who excludes all his own 


Brothers and Siſters, the Defunct's Uncle: 


and Aunts, and failing them, the Father's 
Brother, ( obſerving the ſame Rules for- 
merly mentioned in the ſucceſſion of Bro 
thers and Siſters) and failing the Father's 
Brothers and Siſters, the Grand father; and 
after him his Brothers and Siſters the lame 
way; according to thePropinguiry of Blood, 
and ſo upwards as long as any 3 
can be proven; all which failing, the Kin 
ſuccecds as Virimus Hares. Ic 
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It is to be obſerved, that in Heritage Tit. VIII 


there is a Right of Repreſentation,whereby /SOVI- 


the Deſcendants exclude ſtill the Collate- Right of 


5 o Repreſens 
rale, though nearer by many degrees to tation. 


the Stock, or Communy Stipes: and thus 
the Great-Grand - Child of the eldeſt Son 
ſecludes the ſecond Brother, becauſe he 
comes in place of, and fo repreſents the 
elder Brother, his Great-Grand-Father. 


The Heir of Line has Right to the Heirſhip 
Heir ſhip-moveables, and excludes all other Movea- 
Heirs therein, Heirſhip-moveables are the bles. 


beſt of each kind of Moveables, which is 

wen to the Heir, becauſe he is excluded 
Tom all other Moveables: If there be 
Pairs or Dozens, he gets the beſt Pair or 
Dozen; but in others he gets only one 
fingle thing. None have Right to Heir- 
Hip- moveables but the Heirs of Prelates, 
under which are comprehended all Bene- 
ficed Perſons, the Heirs of Barons, under 
which are comprehended all who are In- 
feft in Lands or Annualrents, thovgh 


not erected in a Barony ;, and the Hezrs 


of Burgeſſes, by which are meaned Att ual 
Trading, but not Hunorary Buryeſſes. 
And if a Man was once a Baron, he is (till 
preſumed to continue ſo, except it can be 
proved that he is deveſted; and that is the 


ſenſe of theBrotard,Semel Haro ſemper Baro. 


An Heir of Congueſt, is he who ſucceeds Heir of 


to the Defuntt in Lands and other Heri- Conqueſts 


table Rights, to which the Deſunct did not 
bimſjelf ſucceed as Heir to bis Predeceſſors. 
As tor inftance, what a Father leaves to a 

M 4 le- 


168 


Of Succeſſion 


Bork I. ſecond Son is Conqueſt, though he got the 
WY WV lame from his Father, becauſe he was not 


Heirs 
Male. 


General 
He IIS. 

Heir of 
Tailzie. 


al;ogui ſucceſſurus : But if the Father diſ. 
2 to his eldeſt Son any part of his 
{tate, this is not Conqueſt, but Pr eceptio 
Heæreditatis, becauſe he was aliogui ſuc. 
ceſſurmy. And the Rule is, that Heritage 
deſcends, and Congueſt aſcends; ſo that 
if the middle of three Brothers die, his 
immediate elder Brother would be his 
Heir of Congueſt, and if a Son of a ſecond 
Marriage die, leaving three Brothers 
a former Marriage, the youngeſt woul 


ſucceed in his Conqueſt-Lands. And this 


I conceive was introduced, for enrichi 
the elder Brothers, whom Our Law ft: 
favours; whereas Heritage muſt deſcend 
according to the Law of Nature. 

Theſe Heirs of Congueſt have Right to 
all Lands, Annualrents, Herit able Bands, 
and others, whereupon Infeft ment did or 
might follow; but they have no Right to 
Tacks, Len ſions, Moveable Heirſbip, and 
all other Rights having Tractum fut uri 
te mporis, and requiring no Infeft ment, 


and ſo not cempetent to Executors, all 


which belong to the Heir of Line. 

The Heir Male is the ncareſt Male 
who can ſucceed; and all Heirs of Line, 
are allo called General Heirs, becauſe 
they ſucceed by a general Service, and 
repreſert the Defuntt univerially. 

lhe Heir of Tailtie, 15 be to whom an 
Eftate is Tail gitd, ſo called, becauſe the 
Legal Succeſſion is cut off in his vant, 
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from the French word, tailer, to cut. And Tit. VIII. 
the Matter of Tailzies may be ſummed up N 


in theſe few Concluſions, 

Primo, If a Fiar or Proprietar do only 
ſubſtitute the Perſons, who are to ſucceed 
one to another, this is called a Simple De- 
flination ;, and it may be broke or altered 
by the Maker, or by the reſpective Mem- 
bers as they ſucceed, even though an In- 
hibition were ſerved thereon ; for there 
being no Obligation not to alter, there 
can be no foundation for an Inhibition. 

Secundo, If the Maker deſign, that his 
Tailxis (hould not be altered, he either 
adjects a prohibitory Clauſe de non alie- 
nando, and then, though the Maker may 
alter it, yet neither the Iuſtitutes nor Sub- 
ftitutes can alienate by any voluntar or 
3 Deed; for elſe that Deed would 

reducible on the Act of Parliament 
1621, as done in prejudice both of the 
Maker, and of the remoter Subſtitutes, 
who are to ſucceed, and who are Credi- 
tors by the ſaid prohibitory Clauſe : Or 
Inhibition may be raiſed upon the laid pro- 
hibitory Clauſe, after which the tailzied 
Lands cannot be diſponed, even for an 
Onerous Cauſe. 

Tertio, If the Maker deſign that the tail- 
zied Lands ſhould not be alienable, even 
for Onerous Cauſes, then he adjects to the 


Pact um de non alienando, a Clauſe irritant 


and reſolut;ve,declaring all Deeds done con- 
trair to, and in prejudice of the Tailzie, to 
de null and void, and in that Caſe all Poſte- 
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Book 111. rior Alienations, even for Onerous Cauſes, 


will be reducible; thono Inhibition be rai- 
ſed thereupon : And becauſe ſuch Clauſes 
prejudge Creditors and Commerce ve 
much, and ſeem to be inconſiſtent wil 
the Nature of Property and D. minion; 
* Fe J. 7. Therefore an * Act of Parliament was ne- 
Par. 1. ceſſary tor ſecuring them : And generally 
Act. 22. in all theſe Caſes the Contraveener pre- 
judges not only himſelf, but all the Hers 
that might ſucceed by him, ſo that there 
is place for the next Subſtitute, who may 
in either of theſe Caſes ſerve himſelf Heir 
to the Maker, (though generally a Man 
ſhould be ſerved Heir to him who was laſt 
infeft ) or he may ſerve himſelf Heir to 
the Contraveener who was laſt infett, 
without being obliged to fulfil his Deeds. 
11 It a Man oblige himſelf to rai 
Tie his Lands, he is obliged once to tailzue, 
but not to continue the Tailzie; but if the 
Obligation be made for an Onerous 
Cauſe, the ſame is not revocable, as if the 
Tailzic be mutual. 
Quinto, Where Tailzies are made to 
two Strangers jointly and their Heirs, they 
ſucceed to equal halves, and they are both 
Fiars: But it Lands be taken to a Man and 
his Wife in Conjunct-Fie, and Liſe-ren 
and their Heirs, the Husband is Fiar, 
the Wife's Conjunct Fie reſolves only ina 
Life-rent; and yet in Subſtitutions to 
Moveables, both their Heirs would ſuc- 
ceed equally. 


Sexto, 


1 * tt lc. * AM. Fin a 


— —— pp, ð oat ad nds ( RO ER TES = 


nM of 


— 
* 


RN A T Oo SAA A777 


in Heritahle Rights. 


Sexto, In Conjun@-Fies theſe general Tit. VIII. 


Rules hold, that the Husband is Fiar, be- 
cauſe of the Prerogative of the Sex; and 
that he is Fiar on whom the leſt Termina- 
tion falls: yet doth theſe Rules hold on] 
preſumptive, and may be overballance 
with ſtronger Preſumptions. As for in- 
ſtance, if the reverſion of Lands belonging 
to the Wife as Heretrix be taken to the 
Husband and Wife, and their Heirs, the 
Wife's Heirs would exclude the Husband's 
Heirs ; for it is preſumable that the Rever- 
ſion ſhould follow the Heritable Right; Or 
if a Father ſhould take Security in Lands 
to himſelf, his Son and their Heirs, che 
Father would remain Fiar, which does 
likewiſe hold, though the Security were 
taken to the Father and Son nomunat im, 
and the Son's Heirs, even though the Son 
were infeft ; for it is preſumable, that the 
taking Infefrment was only deſigned 
to compleat the Security, and ꝛ0 ſub- 
ſtitute the Son, but not to exclude the Fa- 
ther from his own Fie: Aud generally in 
all Subſtitutions, the chiet thing to be con- 
lidered, is the Deſign of the Parties. 


Heirs of Proviſion are theſe who ſuc- Heirs of 
ceed by virtue of a particular Praviſion in Proviſion 
the Infeftment, ſuch as the Heirs ot a 


ſecond Marriage: And as co thele Heirs 
of Marriages, we may obſci ve two things, 
Firſt, That it a Father by his Contract or 
Marriage be obliged to employ a dum to 
himſelf, and the Wife in Conjuuct- Fic, 
and the tie:rs of the Marriage, he caunot 

in 
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Book III. in prejudice thereof do any Fraudulent 
WWW 1 


Grat uitous Desd, though he way provide 
a Jointure to a ſecond Wife, or Proviſions 
for his Children of a ſecond Marriage. 

Seeundo., Though a Father may aſſign 
or diſporie Sums to Children, when ex- 
tant, whereby they will be preferred to 
5 Creditors, as becoming Fiars 

y the faid Rights; yet if the Father 
diſhone to Children to be procreate, this 
W1ll be conſidered only as a Deſtination, 
and ſo will not hinder the Father to 
make Poſterior Rights, or even poſterior 
Creditors to affect by Diligences what is ſo 
diſponed. | 
Tertio, Proceſs will be ſuſtained at the 

Inſtance even of the Appearand Heir of 
the Marriage, againſt the Father, to ful- 
fil the ſpecial Obligations therein, or to 
purge gny Deeds already done by him in 
prejudice thereof. 

Albeit, where Heirs are not ſpecially 
deſigned in any Right, the Heirs of Line 
exclude all other Heirs; yet if a Man take 
Lands to himſelf, and his Heirs Male 
Tailzze, or Proviſion, and thereafter ac- 
quire Reverſions, or Tacks of the ſame 
Lands to himſelf and his Heirs; theſe 
Rights will accreſce to that ſpecial Heir 
to whom the Land was provided; for it 
is not preſumable, that a Man would give 
the Lands to one, and the Rights of them 
th another Heir, | 

When Women ſucceed, all theſe of 
one Degree ſucceed equally z and _ 


Me % ono 0 0 pot bye rod bs 4: bo, þ bY 


in Heritable Riphts, 173 


the Eſtate is divided amongſt them, they Tit VIII. 
are called He:rs Port ioner s, the Eldeſt not 
ſecluding the reſt, and having no advan- Heirs 
tage over them : But where the Rights Portio- 
are indiviible, ſuch as Titles, Juriſdicti- nets. 
ons, Superiorities, and all the Caſualities 
of theſe Superiorities, fuch as Ward, Mar- 
riage, Non-entry, Feu duties, &c. theſe 
fall all to the eldeſt Heir Female without 
diviſion, together with the principal Meſ- 
ſuage, it being a Tower or Fortalice; for 
other Houſes are divided equally. 

All theſe Heirs are liable for their Pre- 
deceſſor's Debts, in ſoliaum, if they once 
enter Heir, except Heirs Portioners, who 
are only liable pro rata; and Heirs ſub- 
flixute in a Sum, who are only liable to 
- | Creditors in the value of the Sum to which 
they are ſubſtitute. But they have in 
| | SCOTL AND a Priviledge which they 
call the Benet of Diſcuſton, whereby the Benefit of 
Heirs of Line muſt be firſt purſued to ful- Diſcuſhen 
fil the Defunti*s Deeds, or pay his Debts : 
And next to theſe, the Heir of Congueſt, 
the Heuss Male, the Heir of Tailgie, and 
Heirs of Proviſion, But for fulfilling a 
| Deed relating to particular Lands, the 
Heir who lucceeds in theſe particalar 
Lands, muſt be firſt purtued without diſ- 
cuſung; and that which is meant by Di- 
cuffing, is, That the Crediter mivjt proceed 
by Horning, Caption, and Appr.ſing or Aa- 
judication against the Heir ;, who is to be 
— betore he can reach the other 
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Book ITT. An Heir is ſaid with us to be Heir A. 
TY WV Hive, who is ſerved Heir, and may pur. 
Heir a- ſue; whereas he, whom the Law makes 
&ive. liable to be Heir, is ſaid to be Heir Paſ. 
Heir pal- ve,: As when the Appearand Heir is in. 
ſive. feft upon a Precept of Clare Conftat by the 
Superwour, or otherwiſe meddles with his 
Father's Eftate. 

When the Predeceſſor dies, he who 
ſhould be Heir, ( and therefore is called 
1 Appearand Heir ) has Year and day allow: 
20 Heir ed him, to deliberate whether he will be 

Heir; which is called Annu deitberan- 
* Annus 4 ; and which is indulged by the Law; 


deli, becauſe if a Man enter once Heir, he is l- 


K. Ja. 6. able to all the Debts, though far exceeding 
Ar + * 23+ the Eftate;, and within that Year he can- 
*7* not be purſued, nor obliged to enter; but 
after the Year is expired, the Crediter 
may charge him to emer Heir; and if be 
reſolve not to enter, he muſt renounce any 

Right he has by a Writ under his hand. 
This Year is compted from the DefuntF's 
Poſthume death, except in « Pofthume Child, who 
Child. has a Year allowed him after his Birth, 
and not only during this Year, but after 
it expires, the Appearand Heir, without 
inſtructing any Title, may purſue for Ex- 
hibition of all Rights made to his Protea 
ſors, and of all Rights made by his Prede- 
ſors to any in his own Family, (but not 
to Strangers ) to the end he may delibe- 

rate whether he w:ll enter Heir: 
Appearand Heir may alſo defend his Prede- 
ceſſors Right, and continue his Poſſeſſion 


by 
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by purſuing for Mails and Duties, though Tit. VIII. 


he renounce. Vid. ſupra, Book 2. Tit g. 
& Liferents. 

If the Appearand Heir reſolves to enter 
Heir to bus Predeceſſor, he muſt raiſe 
Briefs from the Chancellay; which Brief 
is a Command from the King to the Judge 
Ordinary, where the Lands ly, to caule 
try by an Inqueſt, conſiſtu of 15 {worn 
Men, whether the Raiſer of the Brief be 
neareſt Heir; and this is executed or pro- 
claimed at the pegs Ks where the 
Lands ly; And if at the day appointed 
the Inguest find him to be the next Per- 
ſon who ſhould ſucceed, they ſerve him 


Heir, by a Paper, which is called a Ser- 


vice, and Which being returned be them 


to the Chancellary, there is a Writ given 


to the Heir; and which is called the Re- 
tour, becauſe it is their Anſwer and Re- 
turn to the Chancellary of the Points con- 
tained in the Brief; and thereafter, the 
Perſun who 1s ſerved Heir, is infett by 
Precepts out of the CHancellary; which In- 
feftment muſt be given by the Sherif, or 
his Deputes, and the Sherif-Clerk as Ne- 
tar thereto: And if the Service was to any 
particular Lands, it is called a Special 
Service; but if there was no Land de- 
ſigned, it is only called a General Service: 
And this General Service may be beſore any 
Jadge, and is iufficieut to eſtabliſh a Rzzb r 
to Heritable Bonds, Diſpaſit ions, Re der- 
hons, Juriſdictions, and all other Rights 
whereupon the Defuntt was not infeft, 

nor 
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Book III. nor needed to be infeft; and a ſpecial Sex. 
WV vice includes a general Service, but not 


General 
Brief. 


e contra. 

The General Brief hath only two Points 
or Heads, viz. if the Defuntt died at the 
King's Peace, and if the Raiſer of the 
Brief be the next Heir; but the ſpecial 
Brief has ſeven, viz. imo. When the De 


died. Secundo, If he died laſt weft, and, 
ſeiſed, at the King's Peace. Tertio, That 


the Raiſer is next Heir. Quarto, Of 
whom the Lands are holden in Capite, 
Quinto, By what manner of Holding, 
Sexto, What is their Old and new Extent, 
Septimo, Whether the Raiſer be 4 lawful 
Aee, and in whoſe hands the Lands are at 
preſent. h 

Sometimes likewiſe the Yaſſal without 
ſerving himſelf Heir gets a Precept of Sea- 


fin from the Supericur; wherein, becauſe 


the Superiour declares, That it is known 
to him that ſuch a Man is Heir to his Fa- 
ther, it is therefore called, a Precept of 
Clare corftat ;, which therefore makes the 
Obtainer liable paſirve to all his Predeceſ- 
or's Debts, but gives him only Right actiue 
to the particular Lands contained in the 
Precett; nor will it give him a Right even 
as to thele I ands, except againit thoſe 
who derive Right from the Super icur who 
ave it. 


Bail:ffs alſo of Burghs Royal, do infeſt 


K. J. 5. their argelles in Burgage Lands *, dy 


Par. i. 
Act 27. 


giving them Seaſin as Heirs, and delive- 


ring them for a S:bol the Haſp and 


Staple 
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Staple of the Doors; and the Seafin in Tit. VIII. 
that Caſe, is in place of 4 Service, as to 
theſe Lands; but is not in other Caſes a 
ſufficient Active Title: And theſe Seaſin: 
muſt be given by the Bailies and the Com- 
mon Clerk of the Burgh as Notar, other- 
wiſe they are null. 

The Heir, who is retoured, holds either 
his Lands of the Xing, and then he gets 
Precepts out of the Chancellary to the Judge 
Ordinary to infeſt him; which if he refuſe, 
the Lords upon a Supplication, will di- 
rect Precepts to any other Perſon, who is 
thereby made a oy in that Part. But 
if the Lands hold of another Superiour, 
then either that Superiour is himſelf ent red, 
or not; If he be entred, he will be char- 

ed by four conſecutive Precepts to enter 
the Heir; and if at laſt he diſobev, his 
immediate Superiour will be charged, and 
fo till the Heir arrives at the King, who 
never refuſes to enter any; and if the Su- 
periour be not entred, he muſt be charged 
upon forty days to enter, that being him- 
ſelf entred, he may enter his Yaſſal ;, aud 
if he refuſe, or delay, he loſes all the Nox- 
entries of his /afſal during his Life; but 
| no other Caſualities, becaule ue, theſe 
he was not culpable. 

Though the Perſon, who ſhould be Heir, 
do not enter to his Predeceſſor*s Heritage 
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he 


eſt | yet he may be made liable to his Predecel- 
by ſor's Debt, by two Paſhve Title: relating 
ve- | to Heritable Rights, viz. Geftionem pro hæ- 
nd | rede, and as „ titulo lucrativo poſt 
ple | £677+ 
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Book I. contractum debitum; and there is a third 
P affive Title relating to Moveables, which 

is 1 Vicious Intromiſſton. 
. Behaving as Heir, or Geftio pro Herede, 
Derieir. is when the Perſon, who might have beg 
fell, and intromits with 


tors, not only according to the Value of 
what he intromitred with, but as far, and 
in the ſame manner as if he had been en- 
tered Heir; And yet the Lords will nat 
ſuſtain this Paſtve Title, becauſe of its ex» 
7 hazard, where the Intromiſſi- 
on is very ſmall, or where he has a coloura- 
ble Title, to which he might aſcrive his in- 

tromiſſon; as a Factory from the Compriſer, 
or the Donator to the Eſcheat, or Rec- 
nit ion, Geſtio pro Herede, being mai 
anim: quam facti; which Fattories will 
defend, though there was no Declarator; 
But if the Appearand Heir had no Fattory, 
it is not ſufficient to alledge the Defund 
died Rebel, and ſo could have no Heir, | 4 
except his Eſcheat was declared before in- | 0! 
tenting the Puriuer's Action; nor will | t! 
this Paſtve Title, nor vicious Intromifſim | tc 
be ſuſtained beyond ſimple Reftitution, ex + | 0 
cept they be purſued in the Iatromitter : W 
own Life- time, they being kinds of Delifs, | E 
But he will not be liable if the Defund's | ot 
Right was reduced, though after his In- m 
tromiſſion; and ſince this Pe Title | Ti 
was introduced by the Lords of Sefton, l 
| & j * 
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favours of the Creditors, to deter Appear 
rand Heirs from fraudulent Introm fin, 
therefore an Appearand Heir, payins his 
Predeceſſor's Debt, will not infer this Paſ- 


five Titie, ſince that is for the Advantage 


of Creditors ;, nor will the getting of Mo- 
nev for ratifying a Compriſing that is «xpi-* 
red, infer this Paſi ve Title, ſince the Cre- 
ditors would have got no Advantage by 
that Right: but if che Appearand Herr 
had conſented before the Compriſing was 
expired, it would be a Paſſive Title, be- 
cauſe as Heir he might have redeemed 
the Compriſing; and if an Appearand Heir 
grant Bond to a confident Verion for his 
own Behoof, and that confident Per ſon 
compriſes or adjudges the Heritage there- 


1 


Tit. VIII. 
IE) 


upon, his Int romiſton by vertue of that Ag ge; 


Appr ing will not defend him “ againti qc 
this P.fve Title, whether the L-ga! be ex- "8: Fei 
pired or not; butthe will be liable, as if 1602. 


there were no ſuch Right in his Perion. 
Succeſſor titulo lucrat uo, is where the 


Succeſſ: 


Appearand Heir to preclude the necellity tit: Iucta 


entring Heir, and fo being liable to 
the Creditors, gets a Diſpoſition from him 
to whom he would have — Heir, with- 
out any One rous Cauſe; the receiving 
whereof, though it be a {mall part of the 
Eſtate, makes him liable to the Pay ment 
of all the Creditor's Debt; if the Right 
made, as well as the Iafef rment was poſte- 


rior to the Creditor's lawful Debt. But 


if there be an Onerous Cauſe, then either 
it is not near equivalent to the Value of 
N 2 tho 
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Book III. the Lands diſponed, and in that Caſe it 
WY WV will not defend againſt this paſtve Title; 


Or. if it be near to the Value, it will de- 
fend againſt it, but not againſt Reſtitution 
of that Value. And ſince this Pafhve Title 
overtakes ſuch as might have been Heirs; 
therefore a Diſpoſition granted to a Grands 
child, will make him Succeſſor titulo lu- 
crativo, _ the Father be alive; ſince 
by the Courſe of Succeſton, he might in 
time have been Heir, though he was not 
immediate Heir: but ſince this can only 
reach Appearand Heirs, therefore a Diſpo- 
ſition made by one Brother to another, 
though the Maker had no Children, will 
not make him Succeſſor titulo lucratinn, 
ſince the Brother might jhave had Heirs 
himſelf ; and ſo his Brother was not his 
Appe:rand Heir. 

This Paſſive Title holds only in Heri. 
tage, and therefore the getting a Right 1 
Move able Heirſhip and Tacks, will not u. 
fer the ſame. 

Geſtio pro Harede, and Succeſſor tituls 
lucrativo, being Paſſive Titles, whereby 
in odium of the Irregularity of the Intro- 
miſſion they are made liable as Heirs; 
therefore theſe Paſtve Titles can ext 
no further, than if they intromit with, or 
take a Diſpoſition to theſe things to which 
they might have ſucceeded; and ſo not in- 
ferred againſt an Heir of Tailzie, intro- 
mitting with, or getting a Diſpolition of 
what would have fallen to the Heir of 
Line; nor can they be extended 2 
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than if they had been ſerved Heirs: And Tit. VIII. 
thus an Heir Portioner will be no further WW 
liable in theſe than pro rata, if ſhe had en- 

tered ; for the Copy ſhould go no further 

than the Original. 

To conclude the Succeſſion in Heri- Rights on 
tage, it is fit to know, that by an old Sta Death- 
tue , and our conſtant Prattick, a Man bed. 
cannot diſpone his Heritage upon Death-bed uh, 
in prejudice of his Hears, (that is to ſay, Cs 
neither Lands, nor Heritable Bands, nor P. 33+ 
= Band though moveable, in ſo far 
as his Heritage may be thereupon Appriſed 
or Adjudged, can be then diſponed); fo 
jealous was our Law of the Importunity of 
Churchmen and Friends, and of the weak- 
neſs of Mankind under ſuch Diſtempers. 

And therefore, if a Man has madeany 


Right in prejudice of his Heir, after 


contracting Sickneſs, though he was 
ſound enough in his Judgement for the 
time, and continued found for a very 
long time; yet this Right will be redu- 
ced, as done in lecto, or upon Death-bed, 
either at the Inſtance of the Appcarand 
Heirs, or at the Inſtance of the Appearand 
Heirs Creditors: and it is ſufficient to 
prove Sickneſs, though it be not proved 
Mortal, and that he was Sick ; without 
proving that he died of that Sicknels, 
or was Sick the very time of the Diipolt- 
tion, 

It thereafter the Maker of ſuch a Right 
come to Kirk or Mercat unſupported, the 
Law preſumes that the Maker was ow 

vale- 
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Book III. valeſced, and ſo the Deeds reconvaleſcs 


with him : But ſince the Law has fix'd 
upon Kirk and Mercat, as open Places, 
where the Diſponer may be ſeen by all 
Men, and by unſuſpe&t Witneſſes ; Equi. 


valent Acts, as going to make Viſits 


though at a greater Diſtance, will not be 
ſuſtained. But though a Man cannot 

rant a new Right upon Deat h- bed, yet 
e may perfect an Old Right, or do a 
Deed to which he might have been other - 
wiſe compelled; as - Payment of his 
Debt, or may grant a rational Jointure 


to his Wife, though he cannot grant Pro- | 


viſions to his Children in that Condition, 
And all Deeds done with the conſent of 
his Heir, are valid ; becauſe this Law is 
introduced in favours of Heirs, whether 
they be Heirs of Line, Male, or Tailue, 
or Provifion, © 


— — 


TIT. IX. 
Of Succeſſion in Moveables. 


THE ſame Rules are obſerved in the 
Succeſſion of Moveables, that were 
formerly ſpecified in the Succeſſton of He: 
rit age, except as to thele Rte 
Viz. all of one Degree ſucceed equally: a! 
ſo amongſt Brothers and Siſters, the Elder 
ſeclude not the Younger, nor Males the 
Females, as in Heritage and in Move. 
ables there is no Right of Repreſent ati 
dd 
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as in Heritage; and therefore if there be Tit. IX. 
a Brother and two Ster- ona and a TW 


third S:Ster*s Children, the Brothers and 
Sifters whoare living, will ſucceed equal- 
ly, excluding the Children of the Sifter 
who is dead. 


A Teſtament, or Latter Will, does re- Teſta. 
quire to be in Writ, for Nuncupative Te- ments. 
faments (which were ſo called in the 


Civil Law, becauſe the Defunct named his 
Heirs without Writ ) are not allowed by 
Our Law, by which a Teftament muſt ei- 
ther be Holograph, all written with the 


| Defuntt's own hand; or at leaſt ſubſcri- 


ved by him before two Witneſſes, if he 
can write; or if he cannot write, by a 
Notar or Minifter and two Witneſſes. 

No Heritable Right can be left in Te- 
ſtaments, though the Teftator was in Leige 
Pouſtie, or Perfect Health: and though the 
Teſtament be made in other Nations, where 
Heritage may be diſponed by Teftament ; 
yet it will not tranſmit a Right to Her:- 
tage lying in Scotland; and yet a Teſta- 
ment made according to the Solemnities 
of thele Nations, will be valid in Scor- 
land; for though they may regulate us 
as to Solemnit ies, yet they cannot alter the 
Nature, and ſo not the tranſmiſſion of 
our Rights. | 


A Legacy is a Donation left by the De- Legacy. 


funtt in any Writ, to be payed by bis Exc- 
cut ur: But if the Legatar die before the 
Teſtator, or before the Condition is ful- 
filled on which the Legacy was left, * 

rac 
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Book TT. the Legacy evaniſheth ; and though neither 
other Mens Moveables, nor a Man's own 


Jus Reli- 
ctæ. 


Legitim. 


Heritable Rights can be left in Legacy, yet 
ſuch Legacies are valid, if the Teftator 
knew that the Sum left was Heritable, or 
belonged to others; and the Executor in 
thoſe Caſes muſt pay the Value. 

A Minor, being above 14 Years, may 
make a Teſtament, without the conſent of 
his Curators ;, but under 14 Yeats he can 
make none. A Wife may make a Tefta- 
ment, without the conſent of her Husband. 
And a Perſon inter dicted, without the con- 
ſent of the Interdictors; but Idiots nor 
furious Perſons can make none, except in 
their lucid intervals; nor Baſtards, except 
they be legitimated, or have Children of 
their own, 

If a Man be married, the Wife has 
without Patton, a Share in his Moveables, 
of which he cannot defraud her by his Te- 
ftament ;, and this is called Jus Relictæ. 
And if there be Children, the Law has pro- 
vided a Portion of the Moveables for them, 
which is therefore called their Legit in, 
and ot which their Father cannot prejudge 
them by his Teſtament, but there is no 


Legitim due by t he Mother's Death; nor 


have Children, who are Foris-familiat, 
( that is to ſay, who are married, and have 
renounced their Portion natural,) any Legi- 
tim due tothe. 1 
This Legitim is alſo due only to the 
immediate Children, but not to Grand- 
Children. 
The 
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The Remainder of the Defunct's Move- Tit. IX. 
ables, beſide what is due to the Relit WW 
and Children, is called the Dead's part; Dead's 
and upon that only he can diſpone, Parte 

Ifa Man have no Wife nor Bairne, all 
is the Dead's part, and may be diſponed 
by him: If there be either Wife or Bairus, 
and not both, then the Defuntt's Teſta- 
ment receives a Bipartite Diviſion, but if 
there be both Wife and Bairns, then it 
receives a Tripartite Diviſion, 

By the Civil Lam, a Teſtament was null, 
if the Heir was not named; but with us 
a Teftament is valid though the Executor 
be not named, who is the Heir in Mobi- 
libs, and is called Executor, becauſe he Executer 
executes and performs the Defuntt's Will, 

By Our Law, Relict's and Children 
dying after their Husbands and Fathers, 
but before Confirmation of their Tefta- 
ment e, do tranſmit their Intereſt in the De- 


functis Move ables to their neareſt of Kin, 


viz, the Children, their Legitim or Bairns 
part, and the Relict her ſhare of the Move- 
ables; the Bairns allo, as neareſt of Xin, 
have Right to the whole Deaa's part, and 
the Executor not being neareſt of Kin, 
muſt count to them therefore, retaining 
only a Third of the Defunct's part; which 
is allowed to him for executing the Te a- *K 
ment *, (if he be Executor Nominate, for Dor J. * 
an Executor Dat ive gets no allowance) 481 * 
and if there be a Legacy left to the Exe- ; 
cutor Nominat e, it is Imputed n Payment 
ot his Third; but the Dead part = 

| ther 
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Book III. ther failing to Children or to the other 
neareſt of Kin, failing Children is not 
tranſmitted without Confirmation; for 
both the Relict's part and Childrens Le. 
gitime ariſe by the Drath of the Father 
or Husband, and ſo needs no Confirmati- 
on or ot her Conſtitution: But the neareſt 
of Kin's Right is by Succeſhon, and con- 
ſequently requires Confirmation for eſta- 
bliſhing it, without which it cannot be 
tranſmitted to their Executors; for as an 
Heir in Heritage muſt be entered other- 
wiſe, he cannot tranſmit his Kight, ſo 
veither can an Executor without Confir- 
mation tranſmit his Right, Confirmation 
being the only Additio Hæreditatis in no- 
bilibus : And as without Confirmation the 
neareſt of Kin could not be lyable Paſſive 
in Payment of the Defuntt's Debts, ſo nei- 
ther could he without it have Right Att ive, 
Children have Right to their Legit ime, 
except they be ſecluded therefrom either 
by * own Renunciat ion, or by except- 
ing a Proviſion in full Sat is fac ion of all t 
they can crave as their Portion natural, 
or Bairu's part of Gicar - And in either 
of theſe Caſes they arc foris-familiat, and 
| out of the Fmily, and ſo have no ſhare 
with the Bairns remaining i the Famil): 
And therefore if Children get Bonds of 
Proviſion from the Father in his Leidet 
pouſtie, they are not thereby excluded 
trom their Legitime: Nor are they oblig d 
to collate theſe Bonds of Proviſion, and to 
impute them as a part of their Portion 
n 


e. 


in Moveables. 1 87 


natural, but they have Right to them as Tit. IX. 
Meer Creditors, and may likeways ſeek LFYW 
their Legitime: But if theſe Bonds of Pro- 
viſion were made to them upon Death- 
Bed, they cannot ſeek both the Proviſions 
of theſe Bonds and their Legitime; for 
the Father upon Death-bed cannot pre- 


judge the Relict, nor the reſt of his Chil- 


deren of their Reſpective ſhares, and con- 
ſequently theſe Children who are fo pro- 
vided upon Death-bed, mult collate with 
the Relict and the reſt of the Children: 
but the Heir has no ſhare in the Moveables, 
except he collate, ( and be content that the 
reſt of the Children ſhare equally with him, Collation. 
in all that he can ſucceed to az Heir;) or in 
caſe there be but one Child, for then that 
Child is both Heir and Executor Without 
Collat ion. 

An Executor Nominate, is he who is Exec. No- 
named by the Defuntt in his Teftament, and minate. 
is therefore likeways called an Executor 
Teſtament ar; but it there be none named 
by the Defuntt, then the Commiſſar will 
make an Executor Dative; and ordinar- 
yy prefer the neareſt of Kin; But 
it the neareſt of Kin, being charged, will 
not Confirm, then they name their own 
Procurator- Fiſcal Executor; and if there- 
after the neareſt of Kin compear, they 
uſe to Surrogate him, and this is called an 
E xecutor-Surrogate, | 

A Creditor may confirm himſelf Exc- Executor- 
cutor-Creditor, and ſo may purſue the De- Creditor. 
funtt's Debitors, and leit that * 
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Book III. ſhould wrong one another by Nimious Di- 
LAY VV ligence, Our Law has appointed that all 
who ſhall confirm themiclves Executors. 
Creditors, or ſhall do Diligence againſt 
Executors or Intromitters * within fix 


* * Months one of another, ſhall come in 
Feb. 1662 Pari Paſſu. 
Executor. Creditors are only obliged to 


confirm as much as may pay themſeſves; 
and are for the ſame reaſon only liable to 
do Diligence for what they did confirm. 
Becauſe Moveables may be eaſily con- 
cealed from Creditors, or —— there 
fore the Lam appoints, that the Executor 
ſpall upon Oath give up Inventar, and find 
Caution to make theſe Moveables forth- 
coming, and then the Commiſſar confirms 
him; nor can he purſue, or diſpone as 
Executor, till he be confirmed: He is only 
liable for the Defunct's Debt, in as as far 
as the Goods confirmed will extend. 
Executory being a meer Office, it ac- 
creſces to the Survivers; If there be moe 
Executors, ad in lo far as the Executors 
have not execute the Tefament in their 
own Life-time, that is to ſay, have not 
obtained Decreets for the Goods belonging 
to the Defunct, there will be place for a 
new Executor, for executing theſe, and 
they are called, Executors guoad non exe- 
cut a: or if the Executor omit to give up 
any thing in the Inventar, or do not give 
up the ſaids Aſoveables at the full Rates, 
there will be another Executor Datzve 


appointed by the Commrſſars, who is 2 
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led an Executor Dat ive ad omiſſa vel male Tit. IX. 

ret iat a. — 
"The Executor only has power of Ad-. | 
miniſt rat ion, and the Creditors and Lega- 
tars can only purſue him, except where 
there is a Special Legacy left of ſuch a Special 

ticular thing, or a Sum owing by ſuch Lc. 
a particular Perſon: For then the ſpecial 
Legatar has the Dominium tranſmitted to 
him, and ſo he may himſelf purſue for his 
ſpecial Legacy; but the Executor muſt be 

ill called in the purſuit, to the end it 
may be known, whether the Debts exhauſt 
the ſpecial Legacies : For, no Legacy can 
be payed, till the Debts be payed; and 
therefore, if all the Legacies cannot be 
payed, the Legatars ſuffer a Proportio- 
— Defalcat ion for Payment thereof, but 
it there be as much Fee Goods as will 
pay the ſpecial Legacy, there will be no 
Defalcation. 

An Executor cannot diſpone till he ob- 
tain a Sentence, but even the Scntence 
ſtates him not in the abſolute Right of the 
Meoveables, otherwiſe than that he may 
Diſcharge and Allien to the Reſpett ive Per- 


ſons having Intercit : For, if he were. De- 


nounced Rebel, the Executory Goods, even 

after Sentence, Weuld not fall under his 

Eſchear, nor would his Executors, or his 

Creditors have Right thereto, in prejudice 

of the neareſt of Kin of the Defwntt, to 

whom he was Executor. 

If there be moe Executors, whom We Co-E xe- 

call Co- Executors; one cannot pore Cutors. 

With 
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Book III. without the reſt, for all of them Repreſent 


the Defunct only as one Perſon; but if 
any of the reſt will not concur, they ma 
be extluded from thei» Office, by a Proceſ, 
before the Commiſſars; nor can an Exe- 
cutor for the ſame reaſon Diſcharge 4 
Debt wholly, ſince the reſt have an equal 
ſhare in each Debt: but if the other Exe- 
cutors have got as much as their ſhare 
will extend to, a Diſcharge even from 
one of the Executor will be ſufficient : 
nor are ( for the ſame reaſon ) Co-Execu- 
tors liable for the whole Debt, and fo can- 
not be ſingly purſued, unleſs they have In- 
tromitted with as much as may pay the 
Debt purſued for. 


Diligence An Executor is liable to do Diligence 
of Execu- for recovering the Debts due to the De- 


tors. 


Privileg- 


cd Debts. 


unct, and the Diligence required u 
* part, is a Sentence, and K 
Horning againsF the Defuntt's Debitors; 
but if there be an Univerſal or Special 
Legatar, whereby the Executor confirmed 
has no Advantage, then the Executor is 
not liable in Diligence, but only to Ag 
the Creditors that they themſelves may 
purſue. 

The Executor likeways cannot pay any 
Debt without Sentence, leſt other ways he 
might prefer one Creditor to another; but 
yet the Executor may pay thoſe Debrs 
that are acknowledged in Teſtament with- 
out Proceſs, providing the ſame be payed 
before the Creditors intent a Purſuit © but 


theſe which we call Privileged Home 
| ma 
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may be payed at any time even after Tit. IX. 
Proceſs is lutented at the Inſtance of 0- TFYW 


ther Creditors, becauſe they are prefer- 
red to all others, viz. Servants Fies, Me- 
dicaments on Death-bed, Houſe-meal, and 
Funer .ul=experſes. 

After the Exccutors have Executed the 


whole Teftament, they may get a Decreet Decreet 


of Exoneration before the Commiſſars a- of Exone: 


gainſt the Creditors, and all having Inte- ration. 


reſt; wherein they may prove that all 
they got is exhaufred by Lamful Sentences, 
but it is not neceſſar to have ſuch a De- 
creet when they are purſued before the 
Lords, for it is ſufficient when they are 
purſued there, to auedge, at t hey are 
Exhauſted by way of Excertion. 


If any Perſon Intruwit with the De- Vitious 
ſunct's Moveables without being confirm Intromiſ- 
ed, they are liable to the Defunct's whole ſion. 


Debts, whether they were related to him 
or no, though their Intromiſſion was 
very imall And this was Introduced to 
prevent the Fraudulent and Clandeftine 
alſty act in of the Defuntt's Moveables, 
without Inventary, in prejudice of Credi- 


tors: And therefore this Paſſive Title is 


only Introduced in favours of Creditors, 
but of none others, ſuch as Legat ars, 
Bairns, &c. But it the Intromitter con- 


firm before any Action be Intented, this 


purges the Vitious Intromiſiion, and the 
ntromitter is only liable for the value of 
the Goods Intromitted with; or if there 
be an Executor confirmed, no Perſon can 


be 
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Book III. be purſued as Vitious Intromitter; for the 


Relief, 


Uc. 


Ultimys 
Hercs 


Intromitter then is only liable to the Ex- 
ecutor : But the Relift, or the Defun's 
Children, confirming within Year and 
Day after the Defunct's Death, do there- 
by purge the Vitioſity, though they con- 
firm not till after Citation; nor will ne- 
ceſſar Intromiſſion Infer Vitioſity: And 
that is called neceſſar Intromiffion, when 
either the Husband or the Wife continue 
their Poſſeſſion of one another's Goods 
after one another's Deceaſe for preſerva- 
tion; and that becauſe there is no other 
Perſon to look after them; and this is for 


Ahe Advantage of the Creditors, ſince it 


hinders the Goods from periſhing. 

If there be moe Vitious Intromitrers, 
they are each liable in ſolidum, if they 
be purſued in ſeveral Actions; and pro 
virili, if they be purſued together; but 
none of them get Relief, for Wrong in our 


Law has no Warrant. 
The Heir is obliged to relieve the Exe- 


cutor of all Heritable Debts, and the E xe- 
cutor is bound to relieve the Heir of all 
Moveable Debts, as far as the Inventa- 
will reach. 


— —— —än 


Tir. X. 
Of laft Heirs and Baſtards. 


Hilſt there is any alive who can 
prove even the remo;eſt Contingency 
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Of laſt Heirs 193 
© | of Blood to the Defunct, they ſucceed to Tit. X. 
* | him; but if there be none, the King ſuc LY WW 
ceeds as laſt Heir; for quod mullius ef, 

e Domini Regis, and fo the King ſucceeds 

to the Defurtt as laſt Heir, both in He. 

ritage and Moveables, and is preferred 

to all Seper iours and others whatſoever; 

for which end he makes a Donatar, who 

muſt obtain a Declarator before the Lords 

of Seſion, againſt all who are ſop- 

poſed to have any Relation: Whereu- 

pon a Decreet being obtained before 

the Lords, declaring that the King has 

Right as laft Heir, the Defunct having 

died without any Relation, this Decreet 

is equivalent to a Service. But if Lands 

be raken by a Man to himſelf, and his 

Heirs Male ſimply, the Ming or other 
Superiour will ſucceed as laſt Heir, if 

there be no Heirs Male, though there be 

Heirs Female, ſince the Land wasnot pro- 

vided to them; and therefore Men ordi- 

—y in their 7 ailzzes adjett the Clauſe 

which failzang to their Heirs whatſom- 

ever, 

Becauſe the King ſucceeds here as Heir, 
therefore he is liable to pay the Defunct's 
— | Debts; but he is only liable as far as the 
Eſtate will extend; and therefore the 
Creditors may adjudge the Real Eſtate, 
and ſerve themſelves Executors-Creditors 
in the Moveables. 

A Baftard by Our Law, has neither Baſtardy* 
Heirs nor Executors; but yet he may 
diſpone upon either his Heritage or 

O Move 
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194 Of Iaft Heirs, &c. 

Book III. Moveables in his Leige Pouftie theu 
be cannot make a Teftament, except 
; be legitimated by a Letter under the 
Great Seal, (which extends not to Heri- 
tage ) or have Children ſurviving him; 
+ for the Baftard's Children will always ſe- 

clude the King. 

The King in the Caſe of Baftargy, 
makes a Donator, who purſnes Declara- 
tor, and is liable to the Debt; for in ef- 
fe the King ſucceeds here, quafi uitimus 
heres, and Creditors uſe the ſame Exe- 
cution in this Caſe, as in the other And 
in both ultimw heres and Ba#tardy, the 
Relict has ſtill her ſhare of the Moveable, 
as in other Caſes. 

Children procreated betwixt Perſons 

X. J. 6+ divorced, and theſe with whom t 
Par. 16. have committed Adultery, cannot ſucc 
Att 20. to them *. | 
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TIT. L 
| Of Act ions. 


Hun finiſbed theſe two firſt Parts 
of the Law, Which treat of Perſons 
and Rights : We come now to treat of ß 
the Third Part, viz. Actions, whereby Actions. 
theſe Perſons purſue thoſe Rights, | 

An Action is defined to be a Right of o- Defin. of 
ſecutmg in * what is due to un : Att ions. 

S- . n 
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196 Of Actiont. 
Book IV. And it ſuffers very many Diviſions; the 


UN TV firſt whereof is, that ſome are Real, and 
Real and {ome Perſonal: A Perſonal Action, is that 


Perſonal mhereby we only can Purſue the Perſon that 


Actions. i obliged to us, as where | purſue a man 
for Payment of a Sum due his Bond, 
A Real Action, i that whereby a Man 
purſues bis Right _ all fingular S$uc- 
ceſſors, as well as the Perſon who was firit 
obliged: As for Inſtance, if one have an 
Infeftment of Annualrent, he cannot on- 
ly purſue the Granter for Payment of the 
Money by a Perſonal Action, but he can 
by a Real Attion, called an Act ion for 
Poynding of the G round, purſue all ſingu- 
lar Succeſſors, and poynd the Tenents 
and Intromitters with the Rent, for re- 
covering of his Annualrent out of the 
Land, that ſtood affected with his Infeft- 
ment of Annualrent, But by the Civil 
Law, a Perſonal Action is ſaid to be that 
which ariſes from a Perſonal Oblige ment, 
as a Real Action is that which pare from 
a Real Right, and is founded in Dominium 
or property, and competent againſt any 
Poſſeſſor or Detainer of what is ours, cal- 
led likeways rei Vindicatio. 
Att ions are alſo divided in Ordina 
Actions, and Actions Reſciflory: For wi 
us all Actions are called Ordinary Actions, 
Improba- except Improbations, whereby we purſue 
2 _ Papers to be declared Falſe and Forged; 
— ucti- or Keduttions, whereby we purſue Right 10 
? be declared null, and to be Reduced. 
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In Improbat ions there are two Terms T; 
= to produce the Writ, becauſe the 1 

nger is great: And if the Writer and Terms of 
Witneſſes of and in that Writ be alive, Improba- 
their Teft:monies are only allowed as Pro- tion. 
bation, which is called the direct manner Direct 
of Improbations : But if theſe be dead, manner of 
the Lords try the Verity of the Writ by Improba- 
ftrong Preſumpt ions and Conjettures, whic 0 
is called the Indirett manner of Improba- — Reer 
tion: But becauſe in Reductions the Writ — 
called for, is only to be declared null till tion. 
it be produced; therefore in theſe there is 
= one term granted for 4 

o Certification will be granted a- 
4 any Writs made by the Purſuer and 
is Predeceſſors and Authors, except he 
be ſerved Heir to theſe Predeceſſors, and 
roduce a Right made by theſe Authors : 

t Certification will be granted againſt Certifica- 
any Rights made tothe Defenders or their tion iulim- 
Predeceſſors, to whom they may ſucceed probation. 
jure ſanguin, or to their Authors, or to | 
any to whom theſe Authors may ſucceed 
jure ſanguints,, If any Perſon be called to 
Kepreſent theſe Authors. 

he Ordinary Redut:0ns are ex capite 


Inhibit ionis, Whereby we purſue Rights to 


be declared null as granted after Inhibi- 
tion is raiſed by u; or ex capite Inter- 
dict ianis, if granted after Interdiction is 
raiſed by us; or ex capite vis & metins, 
if the Rights were extorted from us by 
force; or ex capite frauds, if the Right 
were elicite from us by Circumvention, in 


O3 both 


198 O Actions. 
Book IV. both which laſt the Purſuer muſt libel 
WY TV the Qualifications, or Circumſtances from 
which the Force or Fraud. are Inferred, | _ 
or ex capite lecti, if the Deeds were done | 
upon Death-bed, in prejudice of an Ap. | 
pearand Heir; or upon the Act of Parlia. | 
*: Ja: 6. ment 1621 *, If the Deeds were done in 
Par. 23. prejudice of prior lawful Creditors, in fo 
Act 18. wours of conjunst or confiaent Perſons, 
is to ſay, Relations or Trufties, without 
an onerous Cauſe; or to a Creditor t 
for an Onerous Cauſe, in prejudice of ano- 
ther who had done prior Diligence, that 
was habile to affect the Subject diſponed; 
All which, and many others of that Na. 
ture, are oppoſed to Ordinary Actions 
becauſe they are Extraordinary Reme- 
dies Invented by Law, for the preſeru- 
tion of Mens Rights; and are called Ex- 
traordinary, becauſe they are never com- 
petent, till other Ordinary Remedies fail. 
Reproba- Ations of Reprobatour and Error are 
tour. in effect Reduct ions, and mult have the 
concourſe of the King's Advocate: In 
the firſt whereof, a Party againſt whom 
Witneſſes have Deponed uny/tly, craves 
the Decreet pronounced upan theſe Depif- 
tions to be Reduced, becauſe the Witneſls 
have deponed fallly, circa initialia teſt im- 
niorum; and condeſcends in his Reaſons 
of Reduction upon the particulars where- 
in they have Deponed falſly; and alſo con- 
cludes, that the Teftimonies ſhould be Kt 
probated, RY 


Is 
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Of Actions. 199. 

In the Summonds of Errour, the Purſuer Tit. I. 
craves that a Service ( whereby the De 
fender u ſerved Heir to ſuch 8 Man) Summons 
ought to be Reduced; becauſe the Pur- of Errour* 
ſuer is a nearer Relation to the Defun& 
than the Perſon wrongoully ſerved, upon 
which he condeſcends; and therefore con- 
cludes, that the Service and all following 
thereupon may be reduced; and that it may 
be found that the Inque$t who ſerved him 
Heir have erred: and this is the only Sum 
monds that is drawn in Latin with us. 

Some Actions are called Preparatory or Actions 
Prejudicial Actions, becauſe they muſt be PreJudi- 
diſcuſſed before other Actions, are compe- Cial. 
tent, As for Inſtance, If I Purſue for a 
Sum, and the Defender raiſes an Impro- 
bation, alledging the Writ to be falſe 
the tryal of the Falſhood muſt be firſt diſ- 
cuſſed, and ſo is prejudicial to the Action 
of Payment, 

Exhibitions conclude, either meerly to Exhibi- 
exhibit the Writ, or the thing called for; tions. 
and then it is only a Preparatory Action, 
ſuch as Exhibitions ad del iber andum, or 
elſe they conclude Delivery : and in all 
Exhibit ions the ordinar terms libelled,are 
that the Defender had, bas, or bas fraud- 
fully put away the Papers or things craved 
to be Exhibited, and therefore he is not 
obliged co Exhibit, except he had them 
ſince the Citation, or fraudfully put them 
away, to clude a future Citation. 

Some Actions are called Actiones bone Actiones 
Hdei, in which Equity is followed, as bonæ fi- 

O 3 Act 1 Cle 


200 Of Actions. 
Book IV. AI ions upon Mandates, Depoſitations ; 
. Locat ion, &c. In Which the 
Judge conſiders what in Equity is to be 
3 done by one Party to another. And 
Actiones ſome Actions are fri juris, in which 
ſtricti Ju- the Judge is to follow the ſtrict Preſcript 
TS» of the Contract upon which the Action is 
| raiſed, as in a Declarator of Redemption, 
wherein the Purſuer craves, that it 
be declared that he has lawfully Redeemed 
the Lands that were wadſerted; in which 
1 Caſe, the Judge muſt conſider the very 
reciſe terms of Reverſion, and that the 
ds were Redeemed conform to theſe 
4 : nor is Equipollency Relevant in 

r 


Some Actions are called Rei perſecuto- 


- 


Rei perſe , by which we purſue that quod patri· 


cutortæ. nomie naſtro abeft;, which is commonly 

called Daminage and Intereſt. 
Penal. Some are called Penal Actions, becauſe 
we purſue not only for Repetition and Real 
D e, but for extraordinary Damna- 
* Re par at ion by way 7 Penalty; 
uch as are Spulzies, Actions for violent 

Profits, &c. 

Arbitra- Some Actions are called Arbitrary 
TY» Actions, wherein the Fudge is tied to no 
ticular Law, but proceeds ex nobili 
Officio;, that is to ſay, according to what 
he ſees juſtly and fit; as an Action for 
proving of the Tenor of an Evident, 
wherein the Complainer libels, that he 
had ſuch a Paper, (of which he muſt 
libel the full tenor verbatim ) and 2 
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Of Actions. 


loft 
concl | 
by Witneſſes, and Ad minicles in Writ, 
which he muſt libel; For no Tenor can 
be provea without ſome Adminicles in 
Writ - And generally, there being many 
things with which the Law behoved to 
truſt the Diſcretion and yay op che 
Judge, ſince all Caſes could not be com- 
ehended under known Laws; it there- 
— inveſted the Judge with this eminent 
Power, which is ed nobile ofſici in 
oppoſition to that officium ordenarumm, & 
mercenarium; wherein he is obliged to fol- 
low the Mill of the Contratters preciſely : 
& hoc officicrium mercenarium nun- 


quam impertit niſi rogat us. 


201 


it by ſuch an Accident; and therefore Tit. I. 
* that the Tenor may be proven I 


Some Actions are called Declarators, Declara · 
becauſe the Purſuer concludes in them tors. 


that ſome ſpecial thing ſhould be declared 
in his Favours ; and ordinarly where-ever 
the King, or any other Superiour grants 
a Gift, he to w it is granted purlues 
a Declarator, craving, it may be found 
and declared, that the L to 
him has fallen in the Superiour a 4 and 
that be has Right thereto by vertue of the 
Gift: And thus Declarators muſt be rai- 

upon Eſcheats, Marriages, Non-en- 
tries, &c. only there needs no Declaracor 
upon a Gift of Ward and of Forefaulture 
when paſt in Parliament; but it the 
Forefaulture be paſt before the Juſtices, 
the Gift muſt be declared. And on Gifts 
ot Eſcheat they ſometimes raiſe AR 


202 


Of Attions. 


Book IV. both of General & Special Declarator in 


Civil 
Actions. 


this laſt Action be called an Aftionof 


one Summonds. In the General, the Pur. 
ſuer concludes, that it ſhould be found 
and geclared that the Rebel was | 

denounced to the Horn, and that thereby 
his Eſcheat fell in the Superiour's hands: 
And in the Special, he concludes, that the 
Tenents of the Rebels Lands, whole EC. 
cheat is faln, may pay him the Meals and 
Duties by vertue of bu Gift, and De- 
creet of General Declarator, But 


Sperial Declarator, it is in effect but an 
Att ion of Meals and Duties, In other 
Caſes alſo, where any thing is craved to 
be found and declared as ag ar iſi 

upon a ſpecial Matter of Fact, for whi 


no other Action can be found that has 


ſpecial Name: Lawyers do now cauſe 
raiſe Actions of Declarator, or at lealt 
cauſe adject Concluſions of Declarator 
to other Actions, ſuch as Redutt:ons, &. 
and theſe are the ame with the Ati. 
2 in fact um, mentioned in the Gu 
Some Actions are called Civil, when. 
in Men proſecute their Civil Rights, and 
ſome Criminal, wherein Men proſecatt 
Crimes, ad vinditt am publicam. © 

For further clearing of Actions, and 
how they ought to be libelled; I ſhall 
ſhortly explain theNature of u Summondi, 
and ſhall ſet down fome of thoſe Attr 
ons which have ſpecial Names and Con 


Is 
cluſions. The 
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Of Actions. 203 
The chief Parts of a Summonds are Tit l. 
the Purſuers Intereſt or Title: that is to 
ſay, the Right Randing in hu Perſon, Nature of 
be he has good Intereſt to purſue the 2 Sum- 
Action he has intented. monds. 
Secundo, That all the Perſons, who 
ſhould be called as Defenders, be called 
jn the Summonds; and fince it is are- 
levant Exception againſt a Summonds; 
that all Perſons having Interett are not 
called ; Therefore it follows clearly, that 
for the more Security, it is fit to call all 
Perſons who may be concerned in that 
Proceſs. 
Tertio, The medium concludendi; That 
is to ſay, the Ground whereupon the Perſons Medium 
called are liable to pay and per form what us — 
craved. 8 
Quart, After all this is narrated, the 
King in the Summonds, ſays, Our will is, &c. 
that F cite ſuch and ſuch Perſons, &c. 
which is called the Will of the Summonds, will of 
and which Will of the Summonds does the Sum- 
comprehend a Command to the Meſſen- monds. 
ger to cite the Defenders; and expreſſes 
the number of Days, upon which the 
are to be cited, and the Places to which 
they arg to be cited, and before whom | 
they ſhould compear ; As alſo, the Con- Concluſi- 
cluſion craved by the Purſuer, each of on. 
which Summonds almoſt has its own ſpe- 
cial Stile and Terms; and by Act of Par- K. J. 6. 
liament Miters are commanded not to al- Par. 10. 
ter the Ancient Stile *, AR 13. 


It 


204 Of Attions. 


Book IV. It is obſervable, Thar though the Mat: 
ter of Fat be ordinarly rarrated before 
the Will of the Summonds; yet Summon. 
ſes of Reduttron, Improvation, Spulzze, 
and Declarators of Nenentry, begin at, 
Our Mill , &c. and then goes on to the In- 
tereſt of the Pur ſuer, &c. | 
Tran- In a Summonds of Tranſumpt, the Pur. 
ſumpts. ſuer ( who in the Summons is always 
called the Complainer ) libels, that he bas 
Right to the Lands whereof he craves the 
Papers to be tranſumed;, and that therefore | 
it is neceſſar to him to have Doubles, and 
Tranſumpts of the Rights; and this is 
the Purſuer's Intereſt; and that the 
Defender has theſe Rights, or is obliged 
to procure him Tranſumpts : and there- 
fore concludes, that the Defender ſhould 
be obliged to exhibite and produce them, 
to be nudicially tranſumed; and the au- 
thentick Tranſumpts to be declared as 
ſufficient for the Security of the Purſuer in 
the ſaids Lands, as the Original Writs 
.. themſelves. 
—— In a Summonds of Multiple rhe wy the 
ng — having narrated that he is 
troubled by ſuch and ſuch Perſons, who do 
each of them pretend Right to a Sum in 
which he is liable ; he therefore concludes 
againſt all of them, to compear to hear and 
ſee the ſame tryed; and the Party, who 
Hall be found to have beft Right to be pre- 
ferred; ard the other Party to be diſchar- 
ged from troubling and molefting him in all 
time coming. 
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In a Summonds of Transferring,the Pur- Tit. I. 
ſuer libels that there was a depending Pro WW 
ceſs, at the inſtance of his Predeceſſor, 
whom he repreſents againſt the Defunct, 
whom the Debitor repreſents ; which 
Proceſs muſt be narrated verbatim: And 
if the Purſuer's Predeceſſor be dead, craves 
that the Proceſs be transferred Active in 
his Perſon, as repreſenting the Defunct. 

And when the Defender is dead, the ſame 
is transferred againſt his Repreſentatives 
{| Paſfve, The Concluſion of Transferren- 
ces are, that ſuch Actions, may be compe- 
tent to the Purſuer as Heir to the Defunct, 
againſt the Repreſentatives of the Defen- 
| der, as was competent to the Purſuer's 
' | Predeceffor ; and that the (aid Action may 
| | goon, and be continued in the ſame man- 

ner as it wonld have done againſt the De- 
) | fun&, whom the Defender repreſents. 

Transferrences are priviledged Actions 
coming in upon ſix Days. 

If any Perſon Subſcriber of a Bond, or 
a Contract be dead, the Procuratory con- 
ſenting to the Regiſtration expires; and 
therefore the Writ cannot be regiſtrated 
otherwiſe than by raiſing a Summons of 

egiſtration againſt the Repreſentatives Sammons 

the Granter, upon the Paſſive Iles, of Regi- 
in) which the whole Tenor of the Writ ftration. 
craved to be regiſtrated is fer down ver- 
batim ;, and then it is concluded, that the 
ſaid Writ ſhould be inſert and regiſtrated 
in the Books of Council and Seſſion for 
Conlervation and that Execution ould 
| c 
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Book IV. be direct thereupon, in manner mentioned 
n the ſaid Writ; and that the ſaid Repre- 
ſentatives ſhould be liable in payment 
but this Action is ordinarly ſupplied by 
an ordinary Action for Payment. | 
In a Summonds of Prevents, the Com- 
plainer narrates, that he having raiſed 
Letters of Horning, the ſame were ſuſpen- 
ded upon moſt frivolous Reaſons, to a 
long day; and therefore concludes, that 
the Defender ſhould bring with him the 
ſaid Suſpenſion, the blank day of blank, 
Prævento prævento termino, to hear and ſee the ſame 


called, reaſoned and diſcuſſed; with Certi- 


fication that if he fail, the Lords will cauſe 
call the Suſpenſion upon 4 Copy, and admit 
Proteftation therein, and or dain the Letters 
to be put in further Execution, 

If an Advocat ion be raiſed to too long 
a Day of Compearance, there may be like. 
ways a Summonds of Prevento raiſed 


thereof. 


Contrav. In a Summonds of Contravention of La- | 


of Labor- borrows, the Purſuer Libels, that A. J. 
oe. became Surety and Laborrows for C. D. 
that the Complainers Wife, Bairns, Men, 
Tenents, and Servants, ſhould be harm 
leſs and shaithleſs in their Bodies and 
Lands, &c. And then ſubſumes upon the 
prejudice done, notwithſtanding of the 
{aid Caution : And therefore concludes, 
that both the Principal and Cauttoner 
ſhould be decerned to have contraveened 
the ſaid Act of Caution, in manner foreſai; 
and therethrough that they n 


| 


| 
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and ſeverally have incurred the foreſaid Tit. I. 
Pain, the one half to the King and his The- (GSW WJ 
ſaurer, and the other half to the Complainer | 
a Party grieved *. K. J.6. 
In a Declarator of Property, the Com- Par 6. 
plainer narrates his Right to the Lands, AR 77. 
ard how long, and after what manner he Par. 13- 
and his Authors have been by themſelves, Act 170. 
their Tenents, and others having Right Par. 7. 
from them, in the peaceable Poſſeſſion of Act 117. 
the ſaids Lands, until of late that be is 
moleſted and troubled by the Defender; Declar. of 
and therefore concludes that it ſhould be Property. 
found and declared, that he has the ſole 
good, zand undoubted Right and Inte- 
reſt in and to the ſaids Lands; and that 
therefore the faid Defender and his Te- 
nents and Servants and others, of their 
cauſing and commanding, . ſhould be decerned 
not to trouble nor moleft them for the future 
in their peaceable Poſſeſſion, bruiking and 
Jofre thereof. 5 
f the Complainer deſigns only to main- 
tain his Poſſeſſion, without bringing his 
Pr in Controverſie, he raiſes a Sum- 
monds of Moleſtat ian: In which he only Summons 
concludes, that they ſhould deſift, and ceaſe of Mole- 
from troubling and moleſting him in the ſtation, 
peaceable Poſſeſſhorrof his Lands, | 
In a Summons for poynding the Ground, poindin 
the Parſuer narrates, that · he ſt ands infeft, of the 
and ſeaſed in an Annualrent of to Ground. 
be uplifted, out of the Lands of 
and therefore concludes againſt the Te- 
nents of theſe Lands; and the * 
or 
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Tit. I. 
WW — to Meſſengers at Arms, Sheriffs in 


Waken- 
ing. 


tending to 


Of Actions. 
for his Intereſt, to hear and ſee Letters 
har Part, to Fence, Arreſt, Appriſe, 


, Poynd, d, and Diftrinzze the rea- 
dieff Goods and 8 are 2 upon 


the 42 * _ termly in time 
coming, ing the not Redemption of the 
Annualrent. 9 55 

In a-Summonds of Spul zie, Wr 
mands Meſſengers, &c. . is e fl 
of all Summonles) which — Wi 
Our Will o Summond, Warn, 


Charge the 2 to 3 and 
anſwer at the inſtance of the Purſuer 
gamſt whom the 8 _ after — 
was committed; that is to fay, the De- 
fenders for ther Wron Violent, and 
Maſterful coming by * and thei 
Servants, Complices, and others in ther 
Name ; "of their cauſing, ſending, hom- 
ding out, command, reſet, Aſſiſtance and ra- 
tthabition to the Lan of upon the 
and for their Wrongous, 45 17 
„ and Maſterful Spoilziation of the 
(to be condeſcended on) and then 
concludes, that they ng. 72 t he Prism 


extending to of cw that 
the Complain 4 4 3 — 1 
Goods 250 ſince t 7 x reload 


In a Summonds — 12 the Com 
plainer after narrating that be "bad raiſed 
juch a Swords, whicbzhe had ſuffered 
to ly over and Boy ＋ Year, (for 
there needs no Wakening if there was 72 
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Judicial Act, or Minute upon the Sum- Tit. I. 
monds within the Year ) and therefore 
concludes againſt all the Perſons cited in 

the firſt Summons, to hear and ſee the 
foreſaid Attion called, wakened, and begun, 

where it laſt left, inſiſted into, and Juſtice 
adminiftrated therein, till the final deciſion 

of the Cauſe 

A Furthcoming is that Action, wherein Furth. 

the Arreſter libels, that he having raiſed coming, 
Letters of Arreftment,he cauſed Meſſen- 

ger lawfully fence and arreſt all Debts 

owing by the Defender to his Debitor, ro 

remain under Arreſtment, and to be made 
furthcoming to him; and therefore con- 

cludes, that the Defender ſhould be de- 

cerned to make 2 Payment, and 

delivery to the ſaid Complainer, of the Sum 

of adebt ea, reſtand. owand by him 

to the ſaid Debitor. | 

If notwithſtanding of the Arreſiment, 

the Debitor pay his own Creditor ; he 
will be liable to the Arreſter, and will be 

forced to pay him what he was reſting to 
his own Creditor: and likewile he may be 
purſued for breaking of Arreſtment , where- Breaking 
in, after the Arreſtment and Payment is of Arreſt- 
narrated, the Pur ſuer concludes, that the ment. 
Defender ſhould be decerned to have broken 
the Arrestment then SFanding, and not 
lawfully and dueiy leoſed; and therefore to 
be pun foed in bis Perſon and Goods, conform * K. J. 6. 
to the Laws of the Realm, in example of Par. 7. 
athers *. | Act 118. 


P Though 
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Book IV. Though the Accumulation of ſeveral A 
UAV ions into one Libel, was not allowed by | - 


Accumu- the Civil Law, yet it is allowed by ours; 

lation of jn which we may not only purſue ſeveral 

Actions, Perſons for ſeveral Debts in one Libe 
which we call by a general Name an Adi. 
on aginſt Debitors, but we may likewiſe 
accumulate ſeveral Concluſions againſt 
one and the ſame Perſon, though they be 
of different natures; as Reductions, Im- 
probations, and Declarators of 3 
and Actions of General and Special Decla- 
rator; in all which, it is a General Rule, 
quot articuli tot libelli. 

But when many Actions are competent p. 
for one and the {ame thing, as if a Me. „ 
ſenger be deforced, we may purſue the 
Detorcer criminally, ( which will infer 
Confiſcation of Aoveables ) or civilly, fn | f 
Payment of our Debt; and the purſuingof | th 
the one does not extinguiſh, or conſume 
the other; and either the Criminal ot 6, 
Civil Action may be firſt purſued. And in 
the concourſe of all Actions, if the At | 1, 

c ons Which concur have different Conclu- 

oc, ſions, as in the foreſaid inſtance, where eit 

. tion the Criminal Action of Def orcement con- to 
dlwudes Confiſcation, and the Civil Action 5% 

De force- only Payment. Though the Defender be | an 

ment. aſſoilzied in the Criminal Proceſs, yet he | n 

may of on po Civilly, and the Delorce - 

ment Tetcrred to his Oath, 

be 
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| fence, Duply, &c. whereon his Oath of 


. 
Of Probat ion. 


OR underſtanding the Matter of Pro- =p 
F bation, it is fit to know, that all * 
Probat ion is either by Writ, by Oath, or 

by Witneſſes. 

Probation by Writ has been formerly ex- By Writ: 
plained in the Title concerning Obligat i- 
. 

Probat ion at h, is when either the 
Party or ſedge refers any thing to the Oath * 
of the contrar Party; but regularly, no 
Man's Right can be taken away by Oath, 
except he who has the Right refer the 
ſame to the Adverſary's Oath : But when 
6 e a 2 Probation already be | 
ced, the Judge ſometimes gives an Oath o 
Supplement; which is ſo called, becauſe it . 
is given to ſupp! the Probation already ment. 
led when it is efeftive or unclear. 

An Oath of Calumny, is that whereby — of 
either the Purſuer or Defender is obliged C Aumn. 
to (wear, that the Purſuit, Defence, Re- | 
ply, &c. are not groundleſs and unjuſt : 
and this may be craved by either Party at 
any time during the Dependence; and if 
It be refuſed, the Purſuer will have no . 
further Action, nor the Defender will not 4 g Ja: by 
be allowed ro z»//i/t any further in the De- 2 LF 


Calumny is craved. 
IP 2 An 
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Book IV. An Oath in litem. is that which Law allows 
the Fudge to deter 'to him who is injured 
— in for. proving the quantities of the thing 
tem. wherein he is injured; V. G. If 1 purſue 
Titins for having broke up my Trunk 
and I having proved that he did break 
t up, the Judge will refer to my Oath 
what J had in the Trunk; and this is 
allowed doth in odium of him who com- 
mits the Injury, and leſt the Perſon unuf- 
ly injured ſhould loſe his Right for want of 
Probation, 
A qualifi- A qualified Oath is, that whereby he ts 
ed Oath. whoſe Oath any thing is referred, depones, 
not ſimply, but circumftantially ; which we 
call to depone with a quality, V. G. If 
purſue Tit ius for Payment of 100 li. 
which he promiſed to pay, who compears and 
depones, That the Promiſe was conditional, 
and did depend upon ſomething to be done 
or performed by che Purſuer, as that in- 
tuitue of the Promiſe, the Purſuer was 
to make over ſome Right to him, or dif- 
charge ſome Obligation or Right ſtanding 


in his Perſon : and thoſe qualified Oaths |. 


generally are admitted, it the Quality 
be intrinſick; that is to ſay neceſſarly in- 
plyed in the nature of the thing, or a part 
of the Promiſe : As in the foreſaid Inſtan- 
Ces. 
But if the Quality be extr inſick, it in 
effe& reſolves in a Defence, and lo muſt 
be proven otherways than by the qualified 


Oath; as if a Debt be referred to a P- 


5% Oath, who depones, that he acknow- 
leages 


ty Pp mu  .. 
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EL 


ledges the Debt, but that the Purſuer is re Tit. 

fting to the Deponent the equivalent Sum with 

which he would compenſe the Sum purſued 

for: this will not be admitted as a Quality, 

but is in effect a Defence, which mult be 

proven otherways than by his Oath, Probat: 

Probations by Witneſſes, having been al- by \ tion 

y Wit- 

lowed in all Caſes of old, until the falſ- neſſes. 

neſs of Men forced our Lawgivers to al- 

low nothing above 100 lib. to be proven 

without Writ or Oath, and Promiles to be 

only proven by Oath ; this Probation by 

Witnels is therefore called Probatio prout 

de jure; and it is fit to know, that none 

within Degrees defendant, that is to ſay, 

who are Couſin Germans, or nearer Rela- 

tions, can be Witneſſes ; nor Women, nor Inhabile 

Tenents who have not Tacks, nor Perſons Witnelles 

declared infamous, nor Domeſtick Servants, 

nor ſuch as may gain or loſe by the Cauſe, 

nor ſuch as have grven partial Counſel, that 

is to lay, Advice to raiſe or carry on the 

Purſuit; nor ſuch as have told what they 

will de gone, Which we call prodere teftimo- 

num; nor ſuch as compear to depone with- 


out being cited, whom the Law calls T eſtes 


wltroneas, and rejects them, becauſe of their 
ſaßpected forwardneſs: All others except 
thele may depone, and are called habile 
Witneſſes ;, and if babile Witneſſes refuſe to 
come When they are cited, there Will be 
firit Horning, and then Caption directed 
againſt them, which are called firſt and ſe · 


cond Diligences, but their Eſchcat, will 


not tail upon that Horning, 
3 3 Pre 
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Preſump- 
tion, 


Of Sentences 

Preſumptions are a kind of Probation; 
and a Preſumption is defined to be a ſtrong 
Ground or Argument, whereby a Judge ha 
reaſon to think or be convinced that ſuch a 
thing is true; and they are divided into 
Præſumpt iones juris, which though they be 
ſtrong, yet may be taken off by a con- 
trary Probation; as if a Man threater to 
poiſon another, if the Perſon was there. 
after poiſoned, it is preſumable that he 


was poiſoned by the Threatner : and Pre. 
ſumptiones juris & de jure, ubi lex cm. 


fituit ſuper præſumpto; and thus the Lay 
preſumes, that an u/rroneous Witneſs, who 
offers himſelf, is partial, and therefore 
ſtatutes upon that Preſumption, that he 
ſhall not be received; and againſt theſe 
Preſumptions, no Probation can be admy- 
ted. | 


II T. I. 
Of Sentences, and their Execution. 


After a Decreet is extracted, the 0b- 

ramer thereof raiſes Letters of Hort 
ing thereon ;, whereby the Party decerned 
is Charged to pay or fulfil the Will of the 
Decreer, under the pain of Rebellion; 
and this Decreet can only be quarrelled by 
Reduction or Suſpenſion, in both which the 
Reaſons whereupon it is quarrelled 
are ſet down: nor can a Decreet of tht 
Lords be taken away without Rodurtis, 
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and their Exetution. 


And if there has been a Debate in the firſt Tit. III. 
Inſtance, (for ſo we call the Action before: 


the Decreet, as we call Reduction and Suſ- 
penſion the ſecond Inſtance) then no- 
thing that was competent to have been 
proponed before the Decreet will be ad- 
mitted, but will be repelled as competent 
and omitted; for elſe there ſhould be no 
end of Debate : but yet if any thing bave 
newly emerged, or has newly come to 
the Party's Knowledge, theſe ate and muſt 
be received, if he depone that be knew not 
the bed formerly. 


he ordinary effect of a Suſpenſion is to Suſpenſi- 
ftop the Execution of Sentences for a time; on. 


and it is a Summonds, wherein the Party 
alledged, injured by a Decreet, doth cite 
the Party who has obtained the Decreet 
before the Lords, (for no inferiour Cours can 
ſuſpend) to anſwer to the Reaſons offered 
by him, for ſuſpending Executions upon 
that Decreet: which Summonds proczeds 
upon a Bill, wherein the Reaſons are re- 
preſented to the Lords; for though ſome- 
times the Lords ordain the Reaſons to be 
debated upon the Bill, yet ordinarly they 
ordain Letters of Suſpenſion to be raiſed : 
If the Decreets be in foro, then the Suſ- 
penſion muſt paſs by the whole Lords in 
time of Seffion, and by three Lords in 
time of Vacance; but other Decreets may 
be ſuſpended by any one Lord. 

There are other Reaſons allowed to be 
inſiſted on beſide theſe in the Bill, and 
theſe are called cited Reaſons; and a Man 
| may 
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Book IV. may ſuſpend upon new Reaſons, as off as 

he pleaſes, for competent and omitted is 

not received againſt Suſpenſions. But it the 

Reaſon of Suſpenſion be founded on Com- 

penſation, the ſame muſt be proponed in 

- 6 the firit Inſtance, and before the Decreet 

K. J. 5. be extracted *, otherwile it will be repel- 
* 12. led as competent and omitted. 

t 141. If the Suſpenſion be called, diſcuſs d, and 
the Letters ſound orderly proceeded, that 
is, ordain'd to be put to further Executi- 
on: Then Letters of Caption may be rai- 
ſed ; whereby all the Inferior Judges and 
Magiſt rates, are ordained to concur with 
the Meſſenger in apprehending the Rebel, 
«nd putting bim in Priſon : which it they 
refuſe, or if the Priſoner thereafter eſcape 
out of their Priſon, they are liable to pay 
the Debt by a Suhſidiary Action. 

Decreets are executed likewiie by Poin- 
ding and Arreftmenr, upon the Warrand 
in th» Letters of Horning, Which are fully 
treated in their proper places: Yide ſu- 
8 Poinding and Ar reſtment. Tit. 6. 
Book z. 

As to Execution of immoveable Goads, 
which is by Compriſing and Adjudication, 
the (ame is formerly treated, Book 2. 
Tt, 12. 

It the Decreet be to remove from Lands, 
then the Party decerned to remove, being 
denounced Rebel for not removing, the 

Letters of Sher:ff or Judge Ordinar, is chaiged to 
Ejection. eject, who comes to the Land: and puts 
ot the Fire, or Cafts ot ſome of the 
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and their Execution. 
pleniſbing: But if a Man continue to poſ- Tit. III. 


ſeſs in ſpite of all Law after he is legally 
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Ejected, the Privy Council will give Let- Letters oſ 
ters of Fire and Sword to the Party Injured; Fire and 


Commiſſionating the Sheriff and others 
whom he will name, to Diſpoſſeſs him by 
the Sword, to raiſe Fire, and uſe all other 
Severities, for which the Commiſlion 
does Inaemnify them. 

f ſuch, as have Debateable Rights, chooſe 
rather an Amcable,than a Judicial Deci- 
ſion, they ſubſcrive a Submifhon to Arbi- 
ters, and if they pleaſe, to an Overſman, 
and another Blan on the back of the Sub- 
miſſion ;, wherein they may fill in their 
Decreet Arbitral : And though it be free 
to theſe Arbiters to accept, yet if they 
once accept, the Lords will grant Letters 
of Horning to force them to decide. 

Though theſe Arbirers are not tied to 
the ſtrict Solemnities of Law, yet they 
muſt obſerve Material Justice; and there- 
fore they muſt Advertiſe Partic:,th ut they 
may give in Claims, (for a Claim to A bi- 
ters is in place of Libels ro Fudge) and 
muſt allow Terms to prove: And though 


Equity is to them a Rule, as Law is to 


other Judges; yet if either Party be e- 
nermly leſed, the Lords will ſulpend and 
reduce their Decrcets. It the Submithion 
bear no ipecial Day, betwixt and which 
they are tied to decide, they muſt decide 
within a Year of the Submutijon ; and 
if Witneſſes will not voluntarly appear 
before them, the Lords will upon a Bill 


Sword. 


Decreets 
Arbitral 


Sraut 


Crimes. 


Delicta. 


Treaſon. 


WNJI9 


Of Crimes. 
Book IV. grant Letters of Horning to force them to 


appear, as they will againſt the Arbiters 
themſelves; If thev refuie or delay to de- 
cide, and to give forth their Decreet Ar- 
bitral. 

Another ordinary way now uſed is, that 
the one Party grants a blank Band, and 
the other a blank Diſcharge, to be filled 
up by the Arbiters, without any Sub. 
miſſion. 


—— — — —— 


II. . 
Of Crimes, 


C* IMES are either Private, where 

the Injury is committed againſt Pri- 
vate Perſons; or Publick, where it is com- 
mitted immediately againſt the Common- 
wealth. 

Private Crimes, called alſo Delicta in 
the Civil Lam, oblige the Committers to 
repair the Dammage and Intereſt of the 
private Party. 

Crimes are in Scotland either puniſhed 
Capitally, by Death; or Pecunially, by a 
certain ine; or Arbitrarly, at the Dil- 
cretion of the Judge. 


Capital Crimes are, 
Treaſon, which is puniſhed by Foreful- 
ture of Lije, Lands and Goods. 
It i Treajen in any Alan to plot, con- 
trive or interd Death or Deſtruction — 
the 
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the King's Majefty, or to lay a Reftraint Tit. IV. 


upon hu Royal Perſon, or to deprive, de- 
poſe or Suſpend him ; or to endeavour * K: J: 2. 
the Alteration or Diverſion of the Succeſ- Pax: 6. 
ſion f; to levy War againſt the King, or AQ 24. 
Commiſhonated by him, or to intice . G. 
others to invade him; to make Treatie. 4 4s 
or Leagues with Foreign Princes, or a- A. 
moneft themſelves without his Conſent f. AK. C. 2. 
To riſe in fear of War againſt the King, Par. 3. 
to raiſe a Frey in his Hoa; to Aſſail Act 2. 
Caftles where he Reſides ; to impugn the Par. 1. 
Authority of the three Eftates, to decline Seſſ. 2. 
the King's Authority *, not to come out to Act 2, 
the King's Hoaft, or to deſert it; to TK. C. 2. 
maintam or reſet Traitors 1; to conceal . 
Treaſon; to counterfeit the King's Coin, _ * 
and to raiſe wilful Fire *; all which are A 4 
Species of High Treaſon. en, 1 
We have a kind of Treaſon in Scotland Act 7 
which we call} Statutory Treaſon, be- K: |: 2. 
cauſe it is meerly Introduced by Statute, Par: 6. 
and not by Common-Lamw, viz. Theft in Act 23. 
landed Men *, becauſe of the Danger of K: J. 6+ 
that kind of Theft, Murder under Par. 8. 
truſt f, as if one Man ſhould kill ano- Act 129. 
ther, when he Invites him to his Houſe, aud 13% 
or a Tutor ſhould kill his Puptl, which T K. J: 1. 
becauſe of the eaſineſs and atrociouſnels * 5 
of the Crime is made Treaſon. The K. pf 
fring of Coal Heughs , Afſaffnation f, Pai: 6. 
and 2 2 
. 2. Actz. 
*K*]: 5. Par: 3. Act 8. Stat: Treaſon, * K: J: 0. Pact 
11. Act 50. + lbid: Act 51. K: Ja; 6. Pat: 12, Act 146. 
Faun ;. 15. 


220 


of Crimes. 


Book IV. and the purſuing another for Treaſen with. 
eus being able to prove ut *, All Jeſuits, 
: I: 6. Seminary Pricſts, and Trafficking PiA; 


Par: 11. 
Act 49. 


TK: ]: 6. 


Par: 12. 


K: J: 6. 
Par: 6. 
Att 6g, 


and all Thieves, who take Bonds from leal 
and honeſt Men, for re-entering, when they 
pleaſe: All who purchale Benefices at 
Rome, are guilty of Treaſon “*. 


No Crime can be purſued againſt a Man 


Aa Ms. or his Heirs after his Death; except that 


Treaſon which is committed againſt the 
King's Perſon or Cemmon-wealth. 

A Traitor being forefaulted, not only 
all the Lands he holds of the King, but 
all the Lands he holds of any other Su- 
periour fall to the King, becaule the 
Crime is committed againſt him. But 
becauſe the King cannot hold Lands of 
any other Supericur: therefore he docs by 
a Letter of Preſentation under the C ter 
Seal, preſent a Donatar to the Superiour, 
who is to be \afſal to the Superiour, in 
place of the Perſon foretaulted : And this 
method of Preſentation the King uſes al- 
2 the Cales of Baſtardy and ult imus 
JIVES. 

Not "ly the Lands diſponed to the 
Perſor fortzulted, but all the Lands diſ- 

ned tu Sub vallals, who are not con- 
tirmed, fall to the King ;, tor the Lands 
return to the Mug in the lame condition 
they were ditponed by his Majeſty,or his 
Predecetiors, without being burdened 
with any Right except theſe to which he 


has conlented: Nor is the King obliged to 
| aC- 


* 
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acknowledge Tacks, though made and Tit. IV. 
clothed with Poſſeſſion betore commit LAYW 
ting of the Crime, except the Tack be 
ſet for a ſuitable Tack duty. The King -K. C. 2, 
is obliged to pay no Debt, though con- Par: 1. 
trated for Onerous Caules, before the Seſſ: 1. 
committing of the Crime, except the A: 
Creditor have a real Security therefore P K+ J. 1. 
confirmed before the Crime was commit- . — . 


red. 
The other Cipital Crimes are Blaſphe- 3 J. 1 


my, Man-Slaughter, or Homicide, for all par. 7 
Homicide is Capital with us, except it be Act 65, 
Caſual *, or Homicide in Self-defence, I Q. M. 
T Theft is puniſhable by Death; but Par. 9. 
we call ſmall Theft Pickery, and it is on- Act 74. 
ly Punithable Arbitrarly “. K. Ja: 6. 
Notour Adultery, that us to ſay, where Pat. 7. 
there are Children of the Marriage, or by 105. 
where the Adulterers converſe openly at K. J. 6. 
Bed and Board, or being Diſcharged by the 471 
. 4. 
urch to Converſe, do continue to converſe, k. 1. 6 
puniſhable by Death ſʒ but ſimple Adul- pr. J 8. 
teu is only puniſhable Arbitrarly, Inceſt *, Act 12. 
Buggery, Duels f, the Indading of any* K. J. 5. 
of Hu Majeſty's Officers, for doing H Par 16. 
Majeſty's Service *; Forgery f, Witch- Att 4. 
craft, and the Conſulters of Witches *; NK. J: 5. 
Sorners, that is to ſay, ſuch 45 Maſterful- VAT. 6. 
„rn Meat and Druik from te King's Act 82 
cople without Payment f: Ail wiljul 2 _ Act 
bearers of Maſs , and concealer of i be,; Qt % 
ſame p. on 
+ K: J. 1. Par: 1. Act f. & 7. K. JI: 3. Par: wept {LD 
K. I. 6. Par: 14, Act 193. 1 
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Book IV. ſame; Mutilation , which is the diſa- 
WY OV bling of a Member, though de praxi; this 
R. J. 6- be ordinarly puniſhed with an Arbitrary 
Par: 6. Puniſhment : Or the Authors of Infa- 
Act 76. ons Libels, Seditious Speeches tend- 
ing to Sedition; the Strikers of any Judge 
+ K. J. 3. in Judgment; Mixers of Nine f, and Com- 
Par. 12. mitters of Hame ſuc ten, by which we un- 
Act 89. derfland the aſſaulting or beating any Man 
in bu Houſe, | 
The Crimes to be pecunially puniſbe 
K J: 1. Ae the Slayers of Red-Fiſh we Killers 
Par. 1. Daes, Deer, Roes t; Deftroyers of Bee- 
Act io. bives, Fruit trees, Green - Mood; Kind- 
+K. j. 3. (ers of Mure. burn, except in the Month 


Par: 7. of Mareh, Steeping of green Lint in run- 


Act 61. & ning Waters, or Loches; ſuch as are 
AR 16. guilty of Abominable Oaths, and Fornica- 
K: J: 6. tion. g 
Par. 14. Crimes to be arbitrarly puniſhed at the 
Att 210. Diſcretion of the Judge, are Negligence 
in the King's Judges and Officers *, and 
K. J. 2. [uh as unjiftly murmur againft them f; 
Par. 14. breakers of the King's Protection *; the 
Act 76. bringing home of Erroneous Books f; and 
+ K. J. 5. the troublers of Church- Men; Crafts 
Par: 7. Alen who wrongouſly refuſe to fulfil the 
AQ 3. Work which they have taken in hand“; 
K. J. 1. Herbal Injuries and Scandals againſt pri- 
> whey vate Parties, 
1K. J. 6. It is tit to know that no Puniſhment 
Par: 7, left Arbitrary by the Law to the Dilcre- 
Act 10%. tion 
Act 111. 
K 


J. Is 
Part, Act 80. K. J. 5. Par. 7: 
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tion of the Judge, can be by him extend- Tit. IV. 
ed to Death; and that where- ever the SW 
Law appoints Death to be Inflifted, the 
Offender's Moveables fall to the King, 
tho the Law does not expreſs the ſame, 
and tho the Sentence exprels not the Con- 
fication. 

There are other Crimes whereof the 


- Puniſhment is not reducible to any of 


theſe kinds; and thus Perjury and Biga- 
my, ( which is a kind of Perjury, becauſe 
a Man who marries two Wives breaks his 
Matrimonial Oath ) are puniſhable by 
Confiſcation * of all the Offenders Move- Q. M. 
able Goods, Impriſonment, and Infamy. Par. 5. 
Deforcers of Meſſengers, and breakers Act 19. 
of Arreſtment, are Puniſhable by Confiſ | 
cation of all their Moveables *; Forc- K. J. 6. 
Hallers of Mercats f, by buying things Par. 7. 
before they be preiented to the Mercat, Att 118. 


» 
or before the Mercat be proclaimed, are Nr 12. 


puniſhable by 2 and Confiſ- . 1 
cation of what is bought. Att 148. 


Ocker, or Vſury *, which is the taking * K. J. 6, 
more than the Annualrent allowed, or Par: 11. 
the taking Annualrent before the term Act 52. 
of Payment, is pumiſhed by loſs of the Par: 14. 

rincipal Sum; for the Debitor is to be Act 222. 
ree from the Obligation, and the Writ Par: 15. 
being Reduced, the Sum belongs to His ACK 287. 
Maj:fry. k: J: 52 

Stelliongt, or the making of double 4 
Rights, is puniſhed by Infamy *, and K 1 6. 
tier Perſons are at the King's Will. RE my 

Act 142, 
T he 
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Book IV The Keepers of Viftual to a Dearth are 
CAS puniſhable, as f Ockerers, and by the 
IK. J. 2. Civil Law, per leg. Jul. de Annona. Bri- 
* bing of Jadges is puniſhable, by Infamy 
** and Deprivation. Plagium, or the fRtea- 

ling of Men, is a particular Crime by the 

Civil Law; but is a Species of Theft with 

us. And Theftboot,, which is the ſaving a 

Thief by fyning with him, is puniſhable 

K. J. 1. as Theft . Baratry, or the obtaining 
Par. 13. Benefices from Rome, is Puniſhable by 
Act 137. f Baniſhment and 'nfamy. Ambitzs, or 
A J. . the obtaining Offices by unjuſt Means, is 

1 not Puniſhable under Monarchy. 

By Our Law, when the Purſuer raiſes a 
Criminal Summonds,he muſt find Caution 
to report the Criminal Letters Indors'd 
and Execute; and the Cautioner muſt ei. 
ther enact himſelt in the Books of Ad. 
jeurnal, (for ſo we call the Regiſters of 
the Juftitiary ) if he be preſent; or he muſt 
{end a Band to be Regiſtrate there, if he 
be abſent, under the pains contained in 
EK. J: 5: the Act of Parliament f And the Defen- 
Par*4: der is by the Letters commanded to find 


Act 35: Caution in the ſaids Books, within ſix 


Days after the ſaids Letters are Execute 
againſt him; which finding of Caution, 
he muſt lutimate to the Meſſenger who 
cites him, elſe that Meſſenger may de- 
nounce him for not finding Caution. 
The Defender in all Crimes is allowed 
to have Lerters of Exculpation, for lead- 
ing Witneſſes for proving of his own In- 


1Ccency, which he mult raiſe and Exe- 
| cute 
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cute againſt the Day of Compearance, to Tit. IV. 


which he himfelf is cited; for all Diets in VU 
Criminal Courts are peremptor. And 
there are no Diets allowed for further 
Probation, either to Purſuer or Defender. 

All Probation in Criminal Cauſes muſt 
be very convincing and clear, becauſe of 
the ſeverity of the Concluſion : But yet 
ſometimes Witneſſes otherwiſe inhabile, 
are allowed, berauſe of the Danger of the 
Common-wealth, as in Treaſon, or be- 
caule the Crime cannot be otherwiſe pro- 
ven, as in Hameſucken. 

The Juſtices are the only Judges to all 
Points of Relevancies, and even to the 
Objections againſt the Witneſſes; and 
they remit to an Ingueſt of 15 Choſen 
Men out uf 47, to judge what is proven: 
And this Ingueſt may condemn upon their 
own Knowledge, they being in our Law 
both Judges and Witneſſes: And if they 
condemn, Their Verdict (for fo their 
Sentence 1s called ) cannot be quarrelled, 
nor they for condemning ; but if they ab- 


ſolve after clear Probation led, they may 
be puniſhed with Infamy, and Confilca- 


tion of Moveables, | 

The Puniſhment of Crimes is taken off 
either by Re miſton, which muſt pals the 
Great Seal, and muſt expreſs the greateſt 


Crime *, for which the Remi/hon is gran- X; 1:4 
ted ;, or, by Indeninities, which is a gene- Par; 6; 
ral Remiſion granted by the King or Par- Att 62. 


liameut; betwixt which two, there is 


| this difference, that the obtaining a Re- 


million 
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Book IV mifſhon does not free the Obtainer from * 
WY VV aſſything the Party, ( that is to, ſay, from 
XX. J. 2. repairing his Loſſes ) ſince it's preſumed the 
Par. 14+ Xing does only diſcharge what belonged to 


AR 74. 


him, which is Vindicta Publica; but not 
what is the Intereſt of Private Partie 
or vindicta Privata: But becauſe all the 
People are repreſented in Parliament, the 
King and Parliament may by their Indem- 
nity diſcharge both the one aud the other, 
He who founds on a Remiſſion, acknow- 


ledges the Crime ; but he who founds on 


an Indemnity, does not. 
The King likewiſe reſtores Men ſome 
times againſt Forefaultures which Ke. 
tit ut ion is either by way of Juſtice, fin- 
ding that the Perſon was unjuſtly —_— 
and then the Perſon condemned is reſtor 


toall that ever he had; and he recovers 
not only his Fame, but his Eſtate, though 
* KN, J- 6. tranſmitted to third Parties v. Or, &. 


Par. 18. cundo, the Reſtitution is by way of Gract 
Act 4. 


and meer Favour; and then the Party 
condemned cannot recover what was be- 
ſtowed by the King upon third Parties; 
for the King cannot recal what was once 
Legally and warrantabiy granted to him, 


l 
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APPENDIX 
NOTES: 


Wherein ſome things Miſtaken, or not fo 
clearly Expreſs d in the Inſtitutions are 
helped, ora little Explained; and the 
Innovations in the Scots Law ſince the 
Author's time let down. 


Age 4. The Legiſlative Power being the King's 
Prerogative. Compare what is ibid. Aſſert- 
ed, viz, That the Tacite Conſent of Ring and 
People, operates as much in Our Antient Cu- 

Home, as their expreſs Concourſe does in making Laws; 
which would ſeem to Imply, that the Legillative 
Power is Lodg'd in King and Parliament jointly. 
Al ſo P. 12. The Author ſays, the Parliament can 
both Impoſe Taxations and make Laws, and (o dit- 
fers from a Convention of Eſtates, that can only 
Impoſe or rather offer Taxations. 

lvid. The Books of Regiam Majeſtatem, with the 
Leges Burgorum, and the other Trafttates joined by 
Skene to them, are called The Old Books of our Law, 


QZ. by 
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by many Expreſs Acts of Parliament, Regiam Ma: 


jeſtatem & quoniam Artachiamenta only, are expreſ- 


ly mentioned in theſe Acts. 

P. 5. Tho the Council cannot make Laws, yet they 
may Revive them. De hoc dubitatur. 
P. 6. AllFurwdittion flows or iginally from the King, fo 
that none can have Power to make Deputes, except it be 
contained in their Commiſſon. Act 2. Parl: 1. Aft 
18. Parl: 3. Ch: 2. The ſaid AR 2. ſpeaks not of all 
Jurisdiction, but only declares the naming Officers 


of state, Privy Councellors, and Lords of Seſſion, 


to be the Priviledge of the Crown; and the AR 18. 
is Reſcinded by the 28 AR Seſſ: 2. Parl: W: and M. 
So what the Author Aſſerts P: 7. concerning the 
Sovereign's Cumulative Juriſdition, doth not now 
take place. 

P: 7. Privat ive Fur iaditt ion, is when one Judge has 
the hole Power of Judęing excluſiue of all others, That 
is, of all other Ordinary Judges; for no Jurisdi- 
ction is Excluſive of the Parliament. 

P: 8. A Jurwdiition is ſaid to be prorogate by Com- 
pearance, and proponing Defences before an Incompe- 
tent Fudge, But there is no Prorogation of an 4 
2 te it Juriſdiftion, by Proponing Declinatory 

enges. 

Tbid. All Judges with us, muſt take the Teft, At 
6. Parl: 3. Ch: 2. This Act is Reſcinded by the 28 
Act Seſſ: 2 Parl: W: and M: 

Ibid, No Excommunicate Perſon, nor Rebel againſt 
the Government, can Judge by our Law, Nor yet 
any Fapiſt, Act 9. Parl: 1. Act 5. Parl: 20. Ja: 6. 

Ibia. Whereby they Advocate, that 1s to jay, call 
that Cauſe from the Incompetent Judge to themſelves, 
or from a Competent Judge, if he commit Iniqui- 


c * 
F Ibid. 
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Ibid. From whom there is no Appeal to any higher 
Judicatory, ſuch as the Parliament, Privy Council, 
Lords of Seffion: But the Parliament can review 
upon Proteſts for Remead of Law. 

P. g. But ſeeing their Decreets are ſubject to the 
| Review of the Lords of Seffion, and can be Suſpend- 
ed by them. 

Ibid. By a Hons Statute (Ja. 6. Parl: 14. Act 
212.) can only be Declined in Caſes relating to their 
Fathers, Brothers, Sons, Nep ems or Uncles, which 
bya late Statute ( Ch: 2. Parl: 3. Att 13.) & like- 
wiſe extended to the * of Affinity, The Act 
212 allows the Lords of Seſſion, to be declined on- 
ly in Caſes relating to their Fathers, Brothers or 
Sons; for the Extenſion to Uncles and Nephews, 
was only made by the ſaid Act 13. 5 

P. 10.The Members of the Colledge of Juſtice, have 
the Priviledge, that they cannot be Purſued before a- 
ny Inferior Judge. This is a Reaſon of Adyocation, 
but no Exemption. 

Ibid. No Cauſe within 200 Herks, is to be Advo- 
cate to the Lords, from the Judge Competent; nor 
yet any other Cauſe, expreſly appointed by the 
_ 2 the Kingdom, to be Jude: by the Inferi- 
or Judge. 

P: in The Author makes the Arch-biſhops and 
Biſhops, to be the firſt of the three Eſtates, and 
brings Dukes, Marquiſſes, Earls, Viſcounts, 
Lords, under the ſecond Eſtate of Barons. Bur 
now the Lords alone, are the fir ſt Eſtate, and the 
Barons the ſecond. 

P: 12. The Committee of Parliament, called 
The Lords of Articles, is now Diſcharged, and the 
Act 1. Seſſ: z. Parl: 1. ry 2, Anent the manner of 

3 it 
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its Election Reſcinded, by Act 3. Seſſ: 2. Part: 1. 
W and M. 

P: 14. All Debate before the Privy Council is in 
Writ. Tho Anſwers are given in Writ to Libels, 
before the Privy Council, yet after the Reading 
of both, Advocates are allowed to Plead. 

Ibid, But the preſent Model was fix'd and Efta. 
bliſhed by King Famesjthe fifth, after the Model of 
the Parliament of Paris, Authoriz'd and Confirm'd 
by the Parliament. 

Ibid, Except they have 2000 lib: or 20 Chalders of 
Victual in yearly Rent. The Act of Parliament re. 
quires only 1000 Merks, or 20 Chalders of Victual. 

P: 16. And in Theft, he may Judge, if the Thief 
was taken with the Fang : Yet the Author Obſerves 
in his Criminals, Title Theft, 5 7: in fin. That 
Sheriffs do proceed to Judge Thefts, even by Ci 
tation, and though the Thief be not taken with 
the Fang. 

Ibid, He may likewiſe for Contumacy Fine im 50 
l:b: Scots. He can only Fine in 10 lub: Scots for Con- 
tumacy. : 

P. 19. And may judge ſuch as commit blood on his 
own Ground, tho his Land be not eretted in a Ba- 
roy. If he be inteft cum bloudwitis,or be the King's 
Vallal. 

Ibid. And if he have power of Pit and Gallow a, 
he has as ample a Criminal Juriſdict ion as the Sheriff, 
That is, as to Slaughter, Act. 92. Parl. 6. J. I. 
But this is in deſuetude. | 

ibid. If be apprehend him within the Barony. That 
is, if he apprehend him in the Fang within the Ba- 
ron. Quonam Attachiamenta Cap. 100. 

Page 20. His Majelty only can call Convocations of 
the Cicrgy, and his Commiſhaner ſits in them, and has 
a 


O 
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- negative. Vid. Act 114. Parl. 1592. ratified, Act 


5. Parl. 1690. 
P. 26. If the Defunct have neither Wife nor Chil- 


dren, the Annat belongs to the neareft of Kin, And 
if he have a Wife and no Bairns, it divides betwixt 
her and the neareſt of Kin. 

Ibid. The Prot ect ion of dying Men's Eſtates, &c. 
as to the Confirmation of Teſtaments, vid. Act 19. 
9 K Seſſ. 1. Ch. 2. Act. 26. Seſſ. 2. Parl. W. 
an 

P. 27. The Arch-Biſhop of St. Andrews hath pow- 
er to name four Commiſſars, who are called the 
Commiſſars of Edinburgh. The Arch-biſhop of St. 
Andrews named but two, and the Arch-Biſhop of 
Glaſgow other two. Act 6. Parl. 20. J. 6. 

P. 29. The Law in decency, requires the Conſent 
of Parents, though a Marriage without it is valid. 
Vid. Num. 30. V. 2. 3, 4, and 5. 

Ibid. The Act 9g. Self. 3. Parl. 2. Ch. 2. Where- 
by Perſons married by Miniſters not ordained by 
Biſhops, loſe their jus mariti, & jus relictæ, is re- 
ſcinded by the Act 27. Seſſ. 2. Parl. W. and M. 

P. 30. He cannot by our Law renounce his Power 


ef Adminiſtration: unleſs it be for an Aliment. 


Ibid. The Husband is liable during the Marriage, 
to pay her Moveable Debts, as far as the Moveables 
in communion extend to. So a Husband was not 
found perſonally liable for his Wife's heritable 
Debts, but only for the Annualrents during the 
Marriage, February 4. 1704, Captain Gordon con- 
traCampbel of Ceſnock,and how ſoon the Marriage 
is diſſolved, he is no further liable to pay her Debts, 
than in as far as her part of the Moveablcs reach, or 
he was a Gainer by her Eſtate, &c. 


2. 
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P. 21. Law has ſecured a Wife, that ſhe cannot o. 


blige her ſelf when ſhe is clothed with a Husband. 
That is, ſhe cannot oblige her ſelf for Sums of Mo- | 


ney. 

[bid. All Donations betwixt Man and Wife are re. | 
vocable at any time in their Life. Theſe are revo- | 
cable at wy time in the Donants Life, tho the Dona- | | 
tar be dead. | | 

P. 32. She is to declare without the preſence of her 1 
Hushband, that fhe was not compelled to do that Deed, ] 
and ſwear that ſhe ſhallnever quarrel the ſame, neither 
on the head of Force, nor by the Priviledge of Revo- 
cation, which would not be excluded by a Judicial | 


Oath in the Author's General terms, February 15, 
1678, Gordon contra Maxwel, 
P, 33. She has Right to a Liferent of a third ofthe 
Lends wherein he died infeft, and this is called 4 
Widow*s Terce; and to any other Provifions contained a 
in her Contract of Marriage. This ſhould be expreſt | 
in disjunctive Terms: For Proviſion in the > 77 
tract of Marriage excludes the Terce. e. 
Ibid. And the Husband ſurviving has Right to the a 
Tocher. The word Surviving may be ſpared. C 
Ibid. An Attion for non-adherence, either before e 
the Commiſ.ers of Edinburgh, or any inferior Commiſ- t 
ſar. Inferior Commiſſars may judge in the Action 
for Adherence, but not in the Divorce for non-adhe- | 0 
rence, Act. 6, Parl. 20. J. 6. 14. 
P. 34. The Party guiliy loſes all the Benefit they n. 
could expect by the Marriage, and an innocent Wo- 
man gets both her Jointure and her Tocher back a- | a 
ain. 
- Ibid. And the Law gives Tutors and Curators for | ap 
the Management of their. Affairs, It would read bet- th 
ter thus, And the Law gives Curators for the Ma- 4A 
nagement of their Affairs, , 36 | 


| 


| 


| 
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p. 36. Upon nine days warning to appear before any 
Judge. —— are only choſen before the Mi- 
nors Judge Ordinary. 

P. 38. A Tutor or Curater cannot purſue his Pupil 
till he has compted for his Imtromshons. Now the mu- 
tua! Actions of Compt and Reckoning competent 
to Minors and their Tutors or Curators hinc inde 
preſcribe within ten Years after the Minor's Majo- 
rity, or death in their Minority, Act 9. Seſſ. 6. 
Parl. K. W. 

Ibid. Where the Minor's Right is only quarrelled 
conſequentially, the chief Right belonging to a Major, 
there is no place for this Priviledge, Minor non tene- 
tur placitare, whether his Right be principally 
quarrelled, or only conſequentially, June 23, 1625 
Pringle contra Ker, and Earl of Home. | 

P. 41 For [nterdittwons extend only to Heretage, 

and not to the Literent Eſcheat. 
Ibid, But even this Adminiſtrat ion doth not im- 
power them to ſell Lands, &c. belonging to the Pupil, 
except for paying of Debt, in which caſe they muſt have 
a Decreet for their Warrand, Tutors, and not 
Curators may autare prætore ſell theirPupil'sLands, 
either for payivg of Debt, or tor a neceſlaryAliment 
to the Pupil. 

P. 42. All Tutars, Curators, and Adminiſtra- 
tors, &c. are liable for exact Diligence, and in ſo- 
lidum, But now a Father may in his liege pouſtie 
name Tutors and Curators to his Children, with 
the Quality of not being liable either for Omitli- 
ons or in ſolidum, Act. 8. Scſſ. 6. Parl. K. W. 

Ibid. They are liable to put the Minor's Kents out 
upon Annualrent, within half a Tear, or a Term after 
they receive them; and to put out his Money upon 


' Annualrent within a year, Tutors are liable to put 


out 
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out the Money Rent of the Minors Lands, within 
halfa Year after the Term of Payment, and the 

Victual-Rent, or lying Money within a Year, 

Ibid. But they are only obliged to take in Aunual- 
rents once during their Office, and to turn them in a 
Principal Sum bearing Aunualrent, after expiring of 
the Turory. 

Ibid. After Tutors and Curators have once accep- 
red, they cannot renounce, nor be freed by the Me. 
nor 's Conſent : But if the Minor be unmanageable, 
they may be treed by a Proceſs. 

Ibid. a certain Number be declared a Quorum, 
the Nom: nat ion fails, if ſo many die, as that this 
Number ſurvives not, But one of a Quorum accep- | 
ting, the reſt refuſing, the Nomination ſubſiſts. 

P. 43. AChd in Family with his Father, acquires | 
to himſelf, and not to his Father as in the Civil Lan, 
If it ariſe not by the Father's means, or by the Son's 
handy-work ; quo caſu it accreſceth to the Father, 
until the Sou be foris-familiat by Marriage, or li- 
ving apart trom his Father. 

P. 46. The Property of every thing belongs to jome 
Perſon or Society, that is, the Property of every 
thing in coinmercio, and which is not nullius. 

lbid. Things Religious, juch as Church Tard. 
Yet private Burials are bought and ſold like 
Lands. 

P. 47. And Ground that grows to our ground, be- 
comes wſenjibly ours, Ground growing inſenſiblj 
to our Ground, becomes ours, 


P. 49. And theſe two ways of Acquiſition are by 
Accchon, when they are not by Conſent of Par- 
Ties. 

Ibid. As is the delivery of a little Earth and 


Stone, in place of the Land ir ſelf. A net for a Filkh- 
ing 
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ing, a Clap for a Miln, a Penny for an Annual- 
rent, Cc. 

P. 50. By intent ing an Action at the true Owner's 
Inftance, we become anſwerable for theſe Fruits. If 
the Defender have not a probabjc Title: but if the 
Title be debatcable, the bona fides is taken off by 
Litilconteſtation, or Sentence. 

P. 53: Bygone Annualrents due upon Iufeft ment of 
Annualrent, which are unqueitionably moveable of 
their own nature, as being deſtinat for a mans uſe, 
and not for his Heirs. 

P. 54. Requiſition uſed by a Wife, who has an he- 
ritable Sum, will not make it moveable. Yea, though 
actually paid, the jus mariti is excluded, if the 
Wife lend it out in the foriner terms. 

Ibid. But if the Creditor who required his Money, 
take Annualrent after Requiſition, &c. That is, it 
he take Annualrent for Terms poſterior thereto. 

P. 55. Tho a Bond be heruable, as bearing Annu- 
alrent, yet before the Term of Payment it is move- 
able, that is, before the Term of Payment of An- 
nualrent. 

bid. Some Sums are moveable as to the Executor, 
but not as to the Hi or Kelitt., As Bonds bearing 
Annualrent. And yet Tacks not liferent which ex- 
clude Executors, are moveable as to the Fi:k. 

P. 59. By Tradition of Earth and Stone, or other 
proper Symbols, Page 49. 

Ibid. Or ſome other Perſon having a Procuratory 
from him. This Procurator's Nauie is inſert in the 
blank of the Precept. 

Ibid. Seaſin given by a Husband to his Wife, or by 
a Superior to his Vaſſal pro priis manibis, without à 
P: ecept, is fufficient. Providing it have an Admini— 
cie in Writ ; But then ſuch Sscaſins are caſily im- 
proven. b. 60. 
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P. 60. And is not exorbitant, that is, if the 
Wife's Proviſion is not exorbitant. 

Ibid. If any other Perſon buy the Land, he will not 
be obliged to take notice of that Seaſin 1, e. A Buy- 
er or Compriſer from thele whole Seaſin is regi- 
ſtrate, is not bound to regard unregiſtred Sea- 
Seaſins. 

_ If Lands ly Diſcontigue, or be of different 
nds, | 

Ibid. But if there be no place expreſs'd, then a Sea- 
fin upon any part, will he {ufficient for the whole con- 
tiguous Tenements, or \uchas are united, 

Ibid. But will not be ſufficient for the Lands lying 
22 or Tenements of different kinds not 
united. 

Ibid. And one Seaſin will ſerve for all Tene ment. 
of one kind. i. e. All contigaous Ienements of one 


kind. 


King, Erecting or confirming. 

P. 63. For Marriage is due in other Holdings, 
ſometimes by Paction. 

Ibid. 7s oY to the Superior, a ſum of Money 
yearly, in Name of Feu Dutie, Feu Duty is ſome- 
times paid in Victual, &c. 

P. 64. They mutt be Kegiſtrated in the Town Clerks 
Books, within 60 Days, which Book is Indepen- 
dent on the Regiſter. 

P: 65. Lands cannot be Mortified without the Su- 
perior's Conſent, Nor can Mortifications be inver- 
ted, or applyed to any other,than the Specifick uſe 
appomted Act 6. Par]: 1633. 

Þ: 66. Ward-holdings give the Superior a Right to 
the Meals and Duties of bus Vaſſal*s Lands, during 
all the years that his Vaſſal is Minor. The wy 
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of Heirs Male continues till their Majority, and of 
Females, til! their Age of 14 only. 

Ivid. If the Vaſſal Sells or Diſpones the half of his 
Ward Lands, Cc. Recognition is only Incurred by 
Alienation of the Major parrt. 

Ibid. But if the Seaſin be null in it ſelf, it infers 
no Recognition: That is, if it be null for want ofany 
Subſtantiz) or Eflential Solemnity,ſuch as the Sym- 
bolical delivery of Poſſeſſion. &c. For Recogniti- 
on may be Incurred by a Seaſin null 8 the 
Omiſſion of ſome Accidental Solemnity, Intro- 
duced by Statute or Cuſtom, ſuch as the Regiſtra- 
tion, or the like. | 

P: 67. The firſt Buyer will loſe his Right, if it was 
not Confirmed before he took Infeftment; i. e. Before 
the laſt Purchaſſer took Infeftment. 

Ibid. Or accepting Right from the Vaſal, &c. 
Both the Superior's accepting Rights from theVal- 
ſal, and granting Rights to him oſterior to the 


Deeds Inferring Recognition, not being in Obedi- 


ence to Charges, area paſling from the Recogni- 
tion, 


P: 69. If no part of this Feu Duty be paid for three 


years, the Vaſſal lojes his Feu. The not Payment of 


the Feu Duty, for the ſpace of two years, is a Ta- 
cit Irritancy of a Feuar's Right, Act 246. Parl. 15. 


Ja: 6. 


P: 71. In an Infeftment of Annualrent, the whole 
Arnuzalrent is due, as well before Declarator as after. 
This was never ſuſtained, and now the Superior 
can only claim the Bench Duty, contained in the 
Infeftment of Annualrent, until Citation in the 


| General Declarator, Act 42, Sell. 2. Parl: W. 


| 


and M. 
: 


P: 72. 
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P. 72. And yet their Liferent, as well as ſingle 
Eſcheat, falls to the King, The ſingle, but no Life- 
rent Eſcheat. follows upon Hornings againſt Burghs 


for their Debt. vid. P. 78. 
P: 74. And the Mails and Duties due at the Term 


immediately ſubſequent to the Rebellion, and even till 
Year and Dav expire after Rebellion. 
Thid. If his Vaſſal was once Infeft, tho he was not 
Infeft the time 7 the 93 
Pe 75. But if a Man have Right by Diſpoſition 
whereupon no Infeftment followed, to him or 2 Pre- 


deceſſors. i 
P: 76. The Sub-Vaſſal's Liferent Eſcheat, which 


falls after the Vaſſal's Denunciation, and his being 


Year and Day at the Horn. 
Ibid. But if the Sub-Vaſſal be firſt denounced, ſo 


that his Eſcheat fall to the Vaſſal, before his Annual 
Rebellion. 


P. 77. If a Lawful Creditor, prior to the Rebellion, 


complete his Diligence before Declarator, or in- 
choat it by Arreſtment. 

Ibid, Tho no Voluntary Aſſignation, granted 
after Rebellion, will be preferred to the Donatar: 
Delivery of Goods in Satisfaction of an Anterior 
Debt, will be preferred. 

Ibid. Primo, lufeftment for a Debt, poſterior to 
the Denunciation, Excludes not the Liferent Eſ- 


— — 


cheat, and though the Debt was prior to the Denun- 


ciation, Cc. 

P. 78. Tho Societies or Incorporations, have no 
Liferent Eſcheat; The Liferent of a Miniſter, whe- 
ther a Beneficed Perſon or Stipendiary falls. At 
49. Parl: 3. J: 6. 

P: 79. In all Conſolidations of the Property with 


rhe Superzority, ſuch as Recognitions, BaStaraieh 
Tltimu 


ag MF © may Ki" $$ @ wa a «©. .c.. 


dS 


X T_T 


T PS 


— — 


P?7S 


h 
„ 
10 


Appendix of Notes. 239 


Ultimus heres, the Feu returns to the Superior, Bur- 
dened with all Real Rights, &c. And with all theſe 
Rights which Law hath Eftabliſhed, without either 
Pattion of Party, or co 1 ent of Superior, ſuch as Terce 
and Courteſy. Baſtardy, and Ultimus Hzres bur- 
den the Eſtate with Perſonal Debts, and Recog- 
nition Excludes both Terce and Courteſy. 

Ibid. When Lands return to the King by Forfaul- 
ture, His Majeſty is not ebliged to acknowledge either 
Terce or Courteſy, or any Right, but what himſel 
hath attually Confirmed, By the Act 2. Parl: 9. I: 
6. about the Quinquennial Preſcription, Forfaulture 
ſeems not to rake away Subaltern Rights unconfir- 
med, which fall in Recognition, and now Forfaul- 
ture Prejudges neither Terce nor Courteſy, nor 
yet Superiors, Vaſſals, Credi.ors, Tackſmen or 
Heirs of Tailzie. Act 23. Seſſ: 2. Parl: W: and M- 

P: 81. Thoa Suprrior ordinarly forces his Vaſ- 
ſals, to Exhibite their Evidents, by an Improba- 
tion: It may be done by an Action for ſhewing 
the Holding. 

Ibid. Fortalices are the Kings Caſtles, built for 
Publick Defence. 

P. 82. Regaliz, are not preſumed to have been diſ- 
ponea by his Majeſty, or any other Superior, except 
they were |pecially mentioned; juch as are all Jurys 
dittions, except Bloodwits to the King's Vaſſals. 

Ibid, The Erecting ot Lands in a Barony, car- 
ries not Right to Capital Jurisdictions, and carries 
Right to Forreſts, and hunting of Deer as Forre- 
ſters, but not to exclude the King. | 

P: 83. Tacks defend not againit Wards, Non-en- 
2 &c. But they ſecure againſt Liferent Ei- 


P: 84. 
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P. 84. If the Tack be granted to Sub-Tenents, i.e, 
with pc wer of ſetting to them. 

Jbid. And they laft no longer than a year, if there 
be no time expreſsd. Rentals ſet without men- 
tion of anv Definite time, arc underſtood to be for 
the Rentallers Liſetime. 

Ibid. The Maſter cannot Summarly remove his Te- 
nent or Pi.ſſeſſor, except from Liferented Lands or 
Houſes, Poſſeſt without a Tack, or Towers C& For- 
talices tho ſet in Tack, and Vicious Poſſeſſors, or 
ſuch as Poſſeſs by an Inſufficient Right or Tole- 
Trance. 

P: . 417 Maſter has a Tacite Hypotheck, for a 
years Duty in the Fruits of the Ground, in the firſt 

lace, and Goods on the Ground in the next, and 
ntromettors are liable for it. 

Ibid. A Landlord within Burgh, may jure Hypo- 
thece, either retain Goods brought in to his Houſe 
by his Tenent, or bring them back ae Recents, if 
taken away. 

P: 86. If the Vaſſal Sells the Land, the Superior is 
not oblig'd to receive the $ub-Vaſſal, &c. tho the Char- 
ter bear te him and hs Aſjignies, By the Sub-Val- 

{al, the new Vaſlal is — and by the 
Charter, that which was granted to the Seller. 

P: 87. But now the Preference of Infeftments, is 
determined according to the date of the Regiſtra- 
tion of the Seaſins, without reſpe& to the Diſtin- 
tion of Baſe and Publick Inteftments, or cled or 
ot * with Poſſeſſion. Act 13. Seff: 4. Parl. W. 
and M. 

I: 90. The Superior will have Right to t he Rents of 
the Lands by his Liferent Eſcheat, and to Wards and 
Non: cutries by his death. Confirmation by Subjects 


excludes the Ward, and Nou-Entrie of ing 
jate 


r 
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diate Vaſſal; and Confirmation, even by the King 


excludes Liferent Eſcheat of the immediate Vaſſal, 
asto the Subvaſſal confirmed. 

p. 96. But though Renunciations be ſufficient to 
extinguiſh a Wadſet, if no Inteftment followed, &c. 
or to exclude it quoad the Granter and bu Heirs, 
their Right, but not the Superior's Caſualities. 

Ibid. The Lords will upon a fimple Charge of Hor- 
ming, force the Conſignat ar to deliver him up the Mo- 
ney. But the Conſignatar's own Oath or Writ on- 
ly will inftru& againſt him. 

P 97. Improper Wadſets are theſe, wherein the 
Granter of the Wadſet pays the publick Burdens, and 
upholds the Rents. 

P. 98. The Act 62. Parl. 1661. as to the Reſtri- 
ction of Proper Wadſets to the Annualrent of the 
Money, concerns only Wadſets granted betwixt 
the Years 1649 and 1661. 

Ibid. Tho oſs legis Commiſſoriz in pignoribus 
be reprobated in Law, yet Irritancies are ſuſtained 
in true Sales for an equivalent Frice, or when they 
are poſterior to the Bargain. | 

P. 99 They cannot poind from Tenents any more 
than they ow to their Maſter, i. e. than the current 
Term or Years Rents owing to their Maſter, ex- 
tends to, if the Tenents inſtru that they ow no 
more. 

P. 101.One who has a Houſe in the City, can force 
the Proprietar who h.u a Houſe below his, to bear the 
burt hen of bus Houſe, and to repair the ſervient Te- 
nement, This is by the cuſtom of Burgh, and mu- 
tual Obligements, rather than Servitude. 

P. 102. The Scrvitude non officiendi luminibus, 
muſt be conſtitute by Conſent or Preſcription of 
hindering others altius tollere. 

R Ibid 
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Ibid. Servitudes may be conſtitute without any Sea- 
fin. They may be conſtitute either with or w.th- 
out Seaſin. | 

id. Common Paſturage is ſometimes conſtitute 
by Preſcription, without any Writ, but the Clauſe 
of Part and Pertinent againſt others than the Gran- 
ter of the Charter of the dominant Tenement. 

P. 103. Mills are inter regalia, and require there. 
fore a ſpecial Seaſin. Mills as ſeparata tenementa, 

and not as inter regalia, require a ſpecial Seaſin. 

P. 104. If a Man diſpone the Mill of the Barony © 
cum mull ur is, or cum Aſtrictis mult ris, in either of 
theſe Caſes he aftrifts the whole Barony. But not | 
when the Mill is not deſign'd the Miln of the Bar- 
ony, or is diſpon'd only with the Pertinents. Thir= | 
lage is alſo conſtitute by Rolments or Decreets of 

Court, and long Poſſeſſion. 

P. 105. Tholing fire and Water, is ſo interpreted 
as to extend only to Corns that art fteeped and kill d. 
1— it is extended to Malt brewed within the 

rl, | 

Ibid. Tho the coming to a Mill paſt all Memory, and 
paying thirl Multures, &c. | 

P. 107. Habitation had ſomething differencing 
from uus zd-um. : 

Ibid. Another Liferenter than by Reſervation or 
Infeftment, cannot enter the Heirs of Vaſſals, | 

P. 108. Divides the Land betwixt the Heir and | 

the Relict, by the Sun and the Shade, two Acres to 
the Far, and one to the Literenter, beginning ei- 
ther at the Eaſt or Weſt. 

P. 109. A Terce takes place in Infeftments of | th 

Annualrent and Teinds. 
16:4. Tho the Marriage laſt many Years, if there 


be no Child thereof, there is no Courteſy ib 4 


mn > 
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tinmaſs, or die in the Forenoon or Afternoon 
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bid. If a Liferenter ſurvive Whitſunday or Mar- 


the ſaids Term days, her Executors have Right to 
the half or whole ot the Liferent Duties of that Year 


cordingly. 
4p * oy if the Lifereaters labour the Lands 


themſelves, their Executors will have Right to the 


| whole Rent thereof at whatever time their Death 4 


Ifafter the Land is laboured, and begun to 
P. 114. Now inall Caſes the Heritor has a joint 


| ſown. 


| Probation, Act 3a, Seſſ. 2. P. W. and M. 


pid. All Teinds are now allowed to be valued; 


but ſome cannot be bought, d. Act zo. Seſſ. 2. 
Jun. Act 24. Seſſ. 4. Parl. W. and M. 


p. 115. But now Patrons, Titulars or Tackſ- 
men, after Citation at the Inſtance of an Heritor 

riuing a Sale of his Teinds, cannot allocate the 
. Teinds ſolely, but only proportionally 
with the reſt of the Teinds of the Paroch, only 
they may except the Teinds of their own Lands, i 
there be abundance of free Teind beſide, Act 24. 
Seſſ. 4. Parl. W. and M. 

P. 116. Where the Boll of theſe Grains did yield a 
Boll of Meal. And where the Boll of theſe Oats did 
yield but half a Boll of Meal, three Shilling, and 
{o «gage on yn 

bid. And this Annuity is debitum fundi, The 
King's Annuity out of Teinds, is no more debitum 
fundi than Teinds themſelves are. 

P. 117. Inhibition reacheth not Moveable Bonds, 


bearing an Obligement to infeft. 
| P. 122. All poſter or Compriſings need not Infeft- 
| ment, whe e the firſt Appriſer is infeft. 


R 2 P. 124 
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P. 124. An Appriſer in a Compt and Reckoni 
will not only get allowance of the Sher ff-Fje, a 
of the Years Rent of 2 ones to the Superior, 
bur alſo of the — of deducing the Appr ing, 
and expeding Infeftment thereon, and Annuali ents 
thereof. 

Ibid. All Appriſines led fince the firft of January 
1652, within year and day on the firſt efectual Come 
pr:fine, i. e. Decreet of Compriſing, : 

l 


d. The P-fterior Aopr ſers within Tear and 22 | 


muſt p ay their Proportion of the Expenſes of the I fe- 
ment, and Comp fit on given i the Superior, I haſe 
other Appriſers maſt pay the WhO Comp ſit ion, 
and the Obtainer of the firſt Infeftment bear no 


Share of it, February Sch. 1663, Grahame contra 


Rois. 


Ibid. Our Law did very juſtly ordain all ſuch Ax 


pr ifings to be redeemed for the Sums truely paid out 


by the Appear and Heir; within ten Years after ac- 


quirmg thereof, i e. af er Infeftment, or after the 
tune his Right was made publick by Mails and Du- 


ties, or the like. 
P. 126. Theſe Adjudications are redeemable with- 


an ſeven ſears, They are redeemable within ten 
Years, 


Ibid M ijors renouncing have not that Priviledge 
directly. but by granting Bonds to Confidents, and 


acjudging thereon. | 

P. 127. Thu Aajudic at ion extends no further tha 
to the thing diſponea,and hath no Reverſion,nor comes 
it in pari paſſu with others. 

Ib. 4. Crcd:tors in Poſſeſſion of a Bankrupt E- 
ſtare by real Diligence, may raiſe an Action ot »ale, 
in which Proceis the Lords were formerly in ule to 


commiſlionate auy Perion to ſell the Lands to 2 


hig 
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higheſt Offerer. But now Decreets of Sale are pro- 
n. unced by the Lords themſclves, Act 20. Seſſ 2. 
Parl. W. and M. ; 

p. 132. ln commodato the Receiver has either 
Afton or Retention againſt the Lender for any 
— 88 Expenſes beſtowed on the thing bor - 
rowed. 

P. 1 3. A Depoſitary cannot retain the D-p q ſi- 
tum * the account ot Debt due to him by the 
Perſon who depoſited : But he may do it for Expen- 
ſes wared on the thing. 

P. 134. If he knew that what he payed was due, he 
will not ger Repetition. Knowledge, that the thing 
payed was nut due, hinders Repetition, 

P. 136. The Forwalities of unholograph Writs 
are ſet down in a manner ſomething perplex d, aud 
the proper Laws either wanting or milplac'd. But 
the Paſſage may be thus helped : No Writ of Im- 
portance (which we interpret to be, when it is 

ranted for more than 1001-5.) is valid, except it 
ſigned before two deſign'd Witneſſes, if the Par- 
ty can write, or by two Notars, in preſence of 


four deſign'd Witneſſes, if the Patty cannot write, 


Act 80. Parl. 6. J. 6, Except it be holograph, that 
is to ſay, all written with the Grantei's own band, 
and that the Writer be ſpecially d ſigned. Act 175. 
Parl. 1593, and the Witneſſes ſubſcribing, Att 5. 
Parl. 3. Ch. 2. 

P. 142. Mandates expire by the Revocation of the 
Imployer, I the thing or Buſineſs in which he was im- 
ployed be int ire, and to the Behoof of the Mandant. 

P: 143. A general Mandate doth not extend to 
Regal ia, nor doth it ſerve fer aditio bareditatis, 

P. 147. And where there are many Co-cautwners, 
they are liable in ſolidum, quoad the Creditor, Co- 

3 cautio- 


246 Appendix of Notes. 


cautioners are liable only pro rata, if they are 


not bound con junctly and ſeverally, nor the Matter 
of the Obligation an indiviſible Fact. 

Ibid. No Man can oblige himſelf to do what is 
impoſſible for any Man; but he may bind for what 
is impoſſible in particular to himſelf, 

P: 148. A Remuneratory Donation called aii dug 


3s when a Man beftows any thing not gratuitouſly, bar 
e 


ro requite and repay ſome good de ed done or to be dune. 
The natural Obligation of Remuneration doth not 
ariſe from Deeds to be done. And any thing given 
Hoc intuitu, reſolves into the innominate Contract, 
do ut facias. | 

P: 151. Compenſation is not competent after 
Sentence, Act 141. Parl. 1592, nor relevant upon 
Sums ſecured by Infeftment. 


P: 152. Tho Obligations are extinguiſhed by | 


Confuſion, an Appearand Heir taking Right to 
udications on his ownBond,doth not extinguiſh the 
bt: But if he intromit, it will infer a Paſſive Title 
againſt him. Act of Sederunt February 28, 
1602. 

P: 153. Intimation of an Aſſignation is ſupplyed 
by a Writ under the Debitor's hand, acknowledg- 
ing the Production of the Aſſigna tion. 

Ibid: The Cedent's Oath will not prove againſt the 
Afigney, if the Aſfignation be for an onerous Cauſe, 
and intimated, 


P: 154. The firſt complete Diligence is ill preferred, | 


without Reſpect to the Anteriority of Debts. - 

P. 156. Arreſtment reaches only ſums already due, 
or for which the Tear or Term is current. But Inhibi- 
tion affects acquirenda, as well as acquiſita. 

Ibid. Arreſtment upon a Decreet may be alſo 
looſed, if the Term ot Payment of the Sum was not 
come. P: 157. 
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P. 157. The firſt Arreſter raiſing the firſt purſuit 
before the Lords, and uſing exact Diligence to ob” 
tain a Decreet will de preferred to a Poſterior Ar- 
reſter getting the firſt Decreet of Furthcoming 


before an inferior Judge. | 

Tvid. Servants Fees are only arreſtable as to the 
Superplus, more than is neceſſary for Alunent. 

. 160. Whether this will hold in our Law, is nes 
ther clear by Statutes nor Deciſions; yet Preſcripti- 
7 Runs againſt the Kirk and Mortifications. Infr. 

VP 

rt; t. If a Perſon, who is forfeited, poſſeſſed 
Lands as heritable Tenent for five Tears before the 
Forefeiture without interruption, the King is obliged to 
ſhew no Right in thePerſon of him who was forefaulted, 
But now forefaulted Eſtates are ſubject to all real 
Actions and Claims, except Feu Duties, and an- 
nual Preſtations, tho not raiſed or inſiſted in with- 
in the five years preceeding theForetauiture, not- 
withſtanding the Act 2. Parl: 9 J: 6. which is in ſo 
far reſcinded, Act 33. Seſſ: 2. Parl: W: and M. 

P: 162. All Actions of Compt and Reckoning 
betwixt Minors and their Tutors and Curators pre- 
ſcribe, if not inſiſted in within ten Years after the 
Minor's Majority or Death in their Minority, Act 
9. Seſſ: 6. Par: K. W: f 

P: 163. Nor can Laicks preſcribe a Right to Temas, 
Laicks may preſcribe a Right to Teincs, but cannot 
preicribe an Exemption trom Payment of Teinds, 
except as to bygones preceedirg 40 Years. 

P: 164. The King's Revocation as to the annex'd 
and unannex'd Property, whereof the Farms and 
Duties have been compted for in Exchequer, fince 
Augult 1455, and the 2 Er cction of Be- 
nefices, Patronages, Heritable Offices, &c. aud 

R 4 Publi- 
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Publication, was declared a ſufficient Interrrupti- 
on, Act 12. Parl: 1. Ch: 1. 

Ibid. Warning wh-reon nothing follows, inter- 
ruprs not an old Tack Dury. 
Ibid. All Summons of * of Real 

Rights muſt now be raiſed on a Bill, and contain 
the Ground on which it oroce ds, and theſe with | 
their Executions, and all Inſtruments of Interrup. 
tion muſt be regiſtrate within 60 davs, otherways | 
ineffectual againſt ſingular Succeſſors, Act 19 Sell. 
6. Parl: W and M. 

P: 166. And fuling them, the Father's Brother. It 
ſhou'd be, and failing the Father, the Father's 
Brother. 

P. 167. In Heritage there is a Right of Repreſen- 
tat ion, whereby the Deſcendents exclude ſtill the Col- 
laterals. There is Repreſentation both in the De- 
ſcendents and C llaterals of the Defunct, where 
by the Deſcendents of the elder exclude always the 
younger Collaterals in that Degree. 

P: 168. If a Son of a ſecond Marriage die with- 
out Brothers or Siſters of that Marriage, — 
three Brothers of a former Marriage, the younge 
would ſucceed to him both as Heir of Live and 
Conqueſt. | 

Ibid. Heirs of Line repreſent the Defun& univer- 
fally, except in what betals to the Heir of Conqueſt, 
or is provided otherways by the Infeftments. 

P: 169. If the Maker defign that his Tailzie ſhould 
not be altered, he either adjetts a prohibitory Clauſe - 
de non alienando, or for not altering the Tailzie. 

P: 170. In all theſe Caſes the Contraveener pre- | 
judges not only himſelf, but all the Heirs that might 
ſucceed by him. This is juſt according as the Provi- 
ſion is conceived. 


—— 
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Ibid. So that there is place for the nextSubſtiture,who 

may in either f theſe Caſes ſerve himſelf to the Ma- 

ker. Not, except the Maker be the Perſon imme- 
diatly preceeding the Contraveener. 


bid. Or he may jer ve himſelf to the Contraveener, 
who was laſt infeft, with ut being obliged to jw his 


Deeds, There 15 no Warrand for this from the 
AR 22 Parl: 1. J. 7. and it is down right contrary 
to Law. 

P. 172. If the Father diſpone to Children to be pro- 
create, this will be conſidered only as a Deſtin at ion, 
and will not hinder the Father to make poſterior Rights, 
to Strangers. 

P: 173. Where the Rights are indivifible, ſuch as 
Titles, Juriſdittions, Superiorities, and all the Ca- 
ſualities thereof, &c. theſe fl all to the eldeft Fee 


male, Cc. But with the Burthen of ſome Compen- 
ſation therefore. 


1 d. Heirs in Scotland have not only the Privi- 
ledge of diſcuſſion, but allo the Priviledge of en- 
tring cum beneficio inventarii. 

P: 174. Within that year he cannot be purſued nor 
obliged ro enter, tho he may be charged to enter 
Heir within the Year. 

P: 176. Septimo, Whether the Raiſer be of lawful 
Ae, and in whoſe hands the Lands are at preſent. 
And from what time,how,and by what Service,&c. 

bid: Nor will a Precept of clare conſtat give the 
Obtainer Right even as to the particular Lands 
ther-in contained, except againſt thoſe who derive 
Right from the Superior who gave it, or otherways 
acknowledge the Superior's Right. 

P: 177. Which if he refuſe, the Lords will direct 
Precepts to any other Perſon, They will order the 


Director of the Chancery, to direct Precept to an 
other Perſon. * a P. 17 
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P: 178. Which factories will defend, tho there ma 
no Declarator, That is, Factories from the Dong. 
tar of Eſcheat. But if the Appearand Heir had no 
Factory, nor other Right from the Donatar, it is 
not ſufficient to alledge, that the Defunct diedRebel, 
and his Eſcheat gifted, except it was declared be- 
fore intenting of the Purſuer's Action. 

Ibid. Bur he will not be liable if the Defunct't 
Right was reduced, and improven. 

P: 180. Neither will a Diſpoſition of tailzied 
Lands to an Heir of Line, or his Intromiſlion there- 
with, make him liable to the paſſive Titles of Be- 
haviour, as Heir, or lucrative Succeſſor. 

P: 181. And it 1 ſufficient to prove that he wa 
fick betore the Diſpoſition, without proving that be 
was fick the very time of the Diſpoſition, Which is 
preſumed. 

P: 182. Deeds cannot be now quarrelled upon the 
reaſon of Death bed, if the Granter hve 60 days 
thereafter, Act 4. Seff: 6. Parl: K: W. 

Ibid: A Man on Death bed may grant a rational 
Jointure to his Wife, if he be bound therefore be- 
fore, or in ſatisfaction of the Terce. 

P: 183. Nuncupative Teſtaments are not allow- 
ed by our Law, tho made by Scotſ- men reſiding 
Abroad, according to the Cuſtom of the Place, but a 
nuncupative Legacy within 100 lib. is ſuſtained. 

Ibid. A Legacy evanitheth, if the Legatar die be- 
fore Exiſtence of the Condition, it the Condition 
be caſual, or leit to an uncertain day, or if the Le- 

atar did not what he could to tulfl the poteſtative 
ö 

P: 184. A Male Minor above 14 Years, and a 

Female above 12, but not under, may make a Te- 


ſtament without conlent of Curators. wid 
id. 


| 


| 
| 


Appendix of Notes. 251 

Ibid. This Legitime is alſo due only to the immediate 
Children, but not to Baſtards. 

P: 188. All who ſhall confirm themſelves Executors 
Creditors, or ſhall do Diligence againſt Executors or 
Intrometters, within fix Months one of another, 7 
come in pari paſſu. The ſaid fix Months run from 
the Defunct's Death. 

Ivid. An Executor cannot purſue or diſcharge 
as Executor, till he be confirmed, make Faith, 
and find Caution. 

Ibid: A Teſtament is execute not only by obtain- 
ing Decreets againſt the Deſu cts Debitors, but 
alſo by getting new Security, or aſſigning to a party 
intereſſed in the Exccutry. 

P. 189: An executor cannot diſpone till he obt ain 
a Sentence, or tranſact, unleſs he diſpone to thoſe 
concerned in the Executrie. | 

Ibid: One Co-executor cannot purſue without the 
reft, either called or concurring. 

P: 191. Servants Fees for a year or Term, as 
they uſe to be hired, and Houſe Mails, for a Term 
_ are priviledged Debts. 

: 193. When Lands are taken by a Man to him- 
ſelf, and his Heirs Male ſimply, and rhere are no 
Heirs Male, but only Females, the King ſucceeds 
not as ultimus heres, but only by a Clauſe in the 
Infeftment. 

P: 199. The Defenders in Exhibitions muſt depone 
on their Knowledge or Suſpicion where the Papers 
are, that the Puriuer may find them out, Act of 
Sederunt 22 February 1688. T he Defenders having 
them ſince the Citation, is probable by Witneſſes. 
But his fraudful putting them away betore, is only 
probable ſcripto vel juramento. 


P. 200 
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P: 200. Extraordinary Damnages partecd for in 
penal a tions, are more than really abeſt. 

P 201. There needs no Declarator upon a Gift of 
Weird aud of Forefaulrure, when paſt in Parliament, 
i. e. when the Sentence is paſt in Parliament. 
in mprobation. 

P: 211. The Deponent in an Oath of Calumny 
is no! bound to ſwear, that the Purſuit, Defence, 
Reply, &c. are juſt, but only that they are not 
groundleis, and he believes them to be true. 


P: 212. An intrinſick qnalicv in an Oath is what 


is neceſſarly _—_ in the nature of the thing, or 
is a Part, Cauſe or Condition ot the Promiſe, &c. 

P: 214. Diſpoſitions to Conjun Perſons by Per- 
ſons inſolvent, Act 28. Parl: 1621, and Gifts of 
Elcheat to Friends, Bairns of the Rebel, or to o- 
thers ſaffer ing them to Poſſeſs, AR 145. Parl: 1592, 
are preſumed fraudulent Pre umptione juris. Writs, 
againſt which Certification is 4 are preſu- 
med falſe Fræ ſumpt one juris & de jure. 

P: 220. The King's Donatar of a Forefaulture 
muſt be received gratis by the Superior of the fore- 
faulted Eſtare. 

Ibia: How Superiors, Vaſſals, Creditors, Tackſ- 
men, or Heirs of Intail, are ſecured againſt Fore- 
faulture, vid. Notes on the P. 79. | 

P. 221. Notour Adultery, that is to ſay, where 
there are Children of the Marriage, Notour Adul- 
tery is, where there are Children procreate betwixt 
the Adulterers, and not where there are Children 
of the Marriage. 


P: 222. Kindlers of Moorburn, except in the 


Month of March. The making of Moor-burn, from 
the firſt of March til the Corns be ſhorn, is diſ- 
charged by the Acts ot Parliament. Z: 223. 


P: 204. Tranſumpts are good in all caſes, except 
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P. 223. Uſurv is puniſhed by the loſs of the Uſu- 
rer's Movcables, and the Debitor becomes thereby 
free from his O ligation as to the exoriitant Annu= 
alrent; and the / ri-cipal dum with the ordinary 
Annualrent reſting, belongs to Her Majeſty. 

p. 226. Restwrution agli, For ef ultures i either 
by w iy of Juſtice, in the the Parliament, Where the 
Party foretaulted was preſent at the Furcfaulture, 
or in the Juſtice Curt, Where the Party was ab: 
ſeut at the firſt Seutcuce. 


1 


Advertiſement. 


TJ Hee words in the Page 67. Or accepting a Right 
from the Vaſſul, pefter ivr to the Deeds inferrin 

Recognit won are tranipuied ; for they ſhould be — 
thus, immediatly after theſe word, Aut the Supe- 
rior accepting Service, or purſuing for the Caſualit ies, 
or accepting a Right from the Vaſſal, poiterior to the 
Deeds inferring Kecognution, Cc. | 
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